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TKE CLERK: 7 ^ C 1030 and 7^ C 2510, Magnavox 
v Chicago Dynamics, case on trial. 

MR. ANDERSON: Good afternoon, your Honor. 

ARTHUR W. HOLT, 

m 

called as a wiiness by the defendants herein, having 
been previously duly sworn, was examined and testified 
further as follows: 

CROSS-EXAMINATION (Continu^d) 

BY MR. ANDERSON: 

Q Mr. Holt, assume, some mythical person who 
knew of the 1 480 patent disclosure and v/ho knew of 
the computer demonstrations lilce Michigan pool. In 
what reference do you find a Circuit fer causing a 
ball to bounce off of a player-manipulated Symbol 
like a paddle? 

A The computer-driven games, of course, had 
circuits for doing that. 

Q Do you find in any one of the computer- 
driven games a Circuit for causing a ball to bounce 
off of a player- manipulated symbol like a paddle? 

A The comouters certainly v/ere circuits. Yes, 
I would find them. If you will permit me to draw you 
the diagram of a computer, I will point out the places 
where this would have occurred. 

Q Was any such Circuit, from your reading of 
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this record, shovm at any of the computer demonstra- 
tions that are in the record, for causing a player- 
manipulated symbol like a paddle to cause a ball to 


counce 


* 

A The circuits for general purpose computers 
vrere quite well knovm to these people, and in general 
they cont?ained memory, arithmatic units, and other 
Standard functions-of what we call the von Neumann com¬ 
puter, which is an esoteric way of expressing the new 

type of computer that these were, 

% 

This type of computer, of which MIDSAC 
and SE/C and FLAC, and, as a matter of fact, the Prince- 
ton computers and Rowan computers and all of our modern 
computers are of this type, were quite we 11 known. 

The circuits vary in detail from each other, but their 
fimetion is pretty well known. 

Q Vas there any Circuit that you know of in any 
of these demonstrations that was actually used for causin* 
a ball to bounce off of a player-manipula ted symbol 
like a paddle in any of the damonstrations? 

A The fact that the MIDSAC demonstra ter 
bouneing balls off of hitting spots is, as a matter of 
fact, a reasonable way of giving notice t) other people 
that such things can be done. I think that is really all 
that is necessary here. 
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Q Your answer to my question, then, if I understand 
it, is no, am I correct? There was no demonstration in any 
of the prior art of a ball bouncing off of a player^manipu- 
lated Symbol like a paddle? 

* 

A The question here about '507 is a hitting symbol 
and a hitting spot, and it hasn't any relationship to a paddle 

Q Can you just answer my question, Mr. Holt? Just 
answer my question. 

A I don't think any of the pool games talked about a 
paddle. It talked about a cue in the case of Michigan pool, 
a cue and cueball, those were the hitting spots and the balls. 

Q And last week you and I agreed, did we not, I think 
that the cue was not manipulated during the movement of the 
balls on the screen,? 

A We agreed that during the game the cue, as a matter 
of fact, could be moved many times. 

Q And nothing would happen? 

A Not. 

Q It had no movement? 

A It is a question of what you call "the game". In 

* 

a game where the player is going to a im the cue many times, 
then he has a control of this a number of times during *the 
game. 

Q Now, in the computer.games, where there was a 

demonstration of balls bouncing, wasn*t that controlled by 
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the Software of the computer program? 

A Yes. 

Q Not by a Circuit as such? Is that right? 

A The Software is a means of describing tothe Circuit 

» 

♦ 

what they should do at any one instance, so they work in 
conjunction. 

Q, Is there any published record of the Software 
In any of the demonstrations that is in this record before 
the Court? 

AI believe that Mr. Brown has a pretty adequate 

t 

description of what his Software was and a good description 
of his hardware* furthermore. 

Q Was that work on any computer other than the 
MIDSAC computer that was junked shortly after 195^? 

A The flow of diagrams would have been, could have 
been, interpreted fairly easily^ to read, for example, on 


SEAC . 
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Q From that are you s.aying someone could have 
created a program? 

A The MIDSAC orders were very similar to the 

SEAC orders. Ve had three> and four address systems on 

* 

there, and, as you realize, MIDSAC was a daughter of 
SEAC. SEAC did continue on working for a longer time, 
but with a minimum of change, and we actually had more 
memories than they did, more high speed memory. That 
would be not a oroblem. 

Q Now, you have said there was no player-mani- 

pulated paddle causing a ball to change direction in any 
of the prior art references. Apart from your specula- 
tion, in what reference in the record do you find even 
a suggestion of a ball direction being changed by a 
player manipulating a symbol in the nature of a paddle 
in the games in suit, if any, and where caid you find 
that specific suggestion, in what reference? 

A The cue in Michigan pool is certainly analogou 
to the paddle. It wasn*t called a paddle. I will grant 
you that. 

Q But the cue didn f t have to be near the cue 
ball, isn’t that right, and the cue ball would take off 
when you press the button? 

A The answer is that hitting spot and a hit 
spot were both shcwn in the Michigan pool, and that is 
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what we really are discussing. 

Q Now^ Mr. Holt, are you trying to say that a 
cue that might be anywhere in the screen is like a 
player-manipulated paddle that has to engage the ball 

♦ 

in order to prevent the opponent from scoring a point'? 

Is that your testimony? 

A Vould you repeat the question, please? 

MR. ANDERSON: Read it. 

Q (Read by the reporter.) 

BY THE WITNESS: 

A I think my testimony is that the appearance 
of them is certainly different. Nevertheless, for the 
points we are arguing, they amount to the same thing. 

BY MR. ANDERSON: 

Q Is there any detection of coincidence between 
the cue that you said is like our hitting symbol or 
paddle, and any other symbol on the screen in the 
Michigan demonstration? 

A When the player has manipulated the cue to 
the angle and. position he desires, he then, a.s I remember 
from the deposition, pushes a button, and that then 
causes the cue ball to effectively have been struet or 
moved at the angle indicated by the cue itself. 

Q That is irrespective of where on the picture 
the cue is, is that correct? 
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A have been over this very clearly last 

week. 

Q I just want to be elear. 

A And I tried -- 
Q Just say yes or no. 

A The point of the cue in that game did not 
have to toueh the cue ball. But the angle of the cue 
stick was important, and there were many hitting spots 
in that game, and hit spots. 
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Q Novr, Mr. Holt, you have read the record about 
the RGA demonstration on the Spectra 70/25, have you 
not? 

A Yes, I have. 

* 

Q It is a fact ; is it not, that RCA was prob- 
ably the largest television receiver manufacturer in 
the United States in 1967? 

A I don ! t know for sure, but they were certainly 
close to it. 

Q And they also had an active computer business 
and were making and trying to sell the Spectra 70/25 at 
that time, isn 1 t that correct? 

A I regret to say they went down the drain shortly. 

after. 

Q Are you at ali familiar with the David 
Sarnoff Research Center in Princeton operated by RCA? 

A I believe I visited once a long time ago. 

Q Is it a fact that they have a very substan- 
tial number of highly skilled engineers at the David 
Sarnoff Research Center? 

A Yes. 

Q Highly skilled engineers in the art of tele¬ 
vision receivers? 

A Yes. 

Q And also at that time in 1967 they had highly 
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skilled engineers in the art of computans? 

A Yes . 

Q Now, those enginers, at least some of them, 
would have been well above this middle-skilled engineer 
whom you described as the ordinary man skilled in the 
art of electronica, isn*t that a fact? 

MR. G0LDEN3ERG: Your Honor, that clearly is 
inviting hearsay from the witness. 

Now, the witness' earlier testimony with 
respect to this matter related to people he was 
supervi3ing in his own laboratory in 1967 * 

THE COURT: The inference one is invited to 
draw from that, though, is that the comments 
are of general. application. 

He can testify to the level of the art. 
Overruled. 

THE WITNESS: Would you repeat the question, 
please? 

BY MR. ANDERSON: 

Q. These skilled engineers in the fields of 
computers and television receivers at the David Sarnoff 
Center, at least some of them, were extraordinarily 
skilled, were they not, well above the middle-skilled 
engineer that you testified was the ordinary man in 
the electronic art? 


3 
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some 



A It is fair to say that there really were 
bright guys in there, yes. 

Q And also highly specialized in their respec- 
fislds of television receivers and computers? 

A Feli, some of them ‘were so specialized, they v 


didn*t talk to each other. 
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Q At the 1967 25th Anniversary demonstration, have 

you looked at the documents of record with respect to that? 

A Yes. 

Q Isn't it a fact that at that demonstration, they 

» 

demonstrated both their works in the computer field, including 
the demonstration of pool, and also their works in television 
engineering and advances in the television art? 

A Yes, I believe that is so. 

Q Isn't it a fact that in spite of all of that, 

RCA used an IDI X-Y plotter display to demonstrate their 
pool and not a television receiver and not a RCA television 
receiver? 

A I believe the reason was that they had already 
bought their IDI machine for other purposes. 

Q It cost $50,000, is that right? 

A In those days, and It was one of their jobs to 
expand the use of computers into graphic arts. They were 
interested in expanding the use of their computers for 
drawing pictures, architectural drawings, and things like 
this. Their object was notto spend money to play pool at 
that time. One of the objects of that group was to expand 
the application of their machine, and there is quite a blt 
of testimony in there about the fact that they examined a 

number of display devices. 

These were display devices which were made by 
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other peopie and that could be interfaced readily with their 
machine. 

When you are going primarily into a graphics 

application, a point to point display is really more applicabl 

► 

for graphics. 

I think they bought it for other purposes. 

They had it there, and they wanted a demonstrat ion so they 
said, "Let ! s do it. ,f 

Q The demonstration that they wanted to give was 
a demonstration of the computer and of the graphics, is that 
correct? 

A They were interested in selling their computer, 

and they wanted to Show that they had graphic eapaeity in 

* 

the computer; but the graphics terminal was not designed 
or manufactured by RCA. 

Q Of ali the extraordinarily skilled men at RCA at 
that time, isn't it a fact that there is no suggestion in this 
record of taking the output of the Spectra 70/25 computer 
and displaying it on a television receiver at RCA? 

A I don't remember seeing any. 

Q Is it not also a fact that in the record with 
respect to the RCA situation in 1967 * RCA prepared a white 
paper, so to speak, a report on the use and the application 
of computers in the home? 

A I think there was some reference to that. I don 1 1 
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remember very much of that in detail. 

Q Isn f t it a fact that these extraordinarily skilled 

people who prepared that report speculated it would be five to ten 

years before there could be the hardware necessary for such 

* 

an application of computers in the home? 

A I really think they were thinking about general 
purpose computers. 

Q Didn't that report specifically mention the 
possibility of displaying games of some sort in the home 
using this report and the work - that was discussed in it for 
the future? 

A My memory is getting a little vague on that now. 

Q Is there anything in that report, to the best of 

your knowledge, that even suggests that RCA, the leader in 
the television receiver field, might use the 60 million, 
or whatever it was, television receivers in the homes in 
the United States for cooperative use with their computers? 

A Again, really I have a feeling tba t they were 
mentioned, but I can't cite chapter and verse on that. 

Q I will hand you the book which defendants have 
put in, called "RCA Computer Pool Game", Defendants' Exhibit 
13, and I will turn to Tab 11 in that book, which is entitled 
"Computer in the Home Study", by L. J. French and A.H. 

Teeger, dated April 7, 1967 . 

Mr. French and Mr. Teeger were involved in 




Holt - cross 


! 892 


that demonstration, I think, at the Research Center in 1967, 
were they not? 

A I think they might have been. 

Q I would like you to point out where in there there 

* 

is any specific mention of a use of a television receiver in 
the play of a game? 

(There was a brief interruption* after which 
the following proceedings were had herein:) 
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BY THE WITNESS: 

A I see under "Applications for System 6" it 
says, "TS-- " the display that is on page 4. TS, I as¬ 
sume, means time sharing with the display. That is the 
first. 

The rest of them said, "No display," 
with an exclamation point. 

BY MR. ANDERSON: 

Q That is no reference to a television receiver 
any more than it is a reference to the X-Y plotter, is 
that correct? 

A I haven*t so far seen -- I am on page 6 -- 
I haven*t seen any TV receiver mentioned here. 

I see on the top of page 6, item 2, 
"Display (Simple static games could be done via storage 
tube)." 

Q That is no reference to a television receiver? 

A That is not a television. 

I would have to say that I did not study 
this particular section. I am looking through it now 
for the first time. Sorry about that. 

Q Your testimony is you have never seen this 
document before, Mr. Holt? 

A This particular one, "Computer in the Home 
Study", I don*t believe I have seen before. 
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On page 9* under item 2, "Display, 

the oimpler non-dynamic games could be done on a storage 

tube," again^o we have at least three references to 

a storage tuo e, vrhich is not a television tube. 

« 

THE COURT: Are ycu familiar with this document, 


Mr. Goldenberg? 

MR. GOLDENBERG: Yes, I ani, your Honor. 

THE COURT: Perhaps vre could agree on whether 
it is or isn 1 t in there and save time. The wit- 
ness is trying to read something for the first 
time and decide whether there is something in 
there. 


MR. GOLDENBERG: Your Honor, TV set is not 
mentioned in there, but monitor is. If we can 
shorten this up, on page 7 is the first mention 
of a monitor. 


(There was a brief interruption. 


after which 
proceebings 
MR. ANDERSON: P e rha os 
Could we agree that is no 
monitor, Mr. Goldenberg? 


the following further 
were had herein:) 
vre could save some time, 
t necessarily a television 


MR. GOLDENBERG: Mr. Anderson, the problem I 
am having right now, sir, is I don 1 t remember top 
well what the witness has said specifically about 
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* 

this, and there was examination on the point. 

I just don 1 t have it in my mind right now what 
the testimony was. 

I do know that there was testimon/ that 

* 

a display was c on templa ted, and they list a nurnber 
of games, all of which have something to do with 
the visual display. 

BY THE WITNESS: 

A I do think they were contemplating using the 

computer in a time sharing mode, implying that they are 

going to be using a large scale general purpose computer 

0 

rather than a single purpose special computer. 

3Y MR. ANDERSON: 

Q Have you completed your study of the docu- 

ment? 

A I ait working through it. I think I ara prob- 
ably quite reasonably going to miss some parts, but 
would you like to direct my attention to some part 


of it? 
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Q No. I don't think there is anything in there, 
Mr. Holt. 

Mr. Holt, at page 12, though -- 

A I see the word "nonitor" on page 12, but it 

» 

dossn 1 t show me very much. 

Q Also on page 12, Mr. Holt, under System VI* 
M Phone link to TS computer with display, n under n 6, 
costs”, it says: 

n A . Hardward developments (innovations 

required): 

1. Cheap data set. 

2. Cheap display. n 

Does that indicate that there was no 
display that they considered available at that time that 
was inexpensive for use with their proposed home com¬ 
puter units? 

A I am sorry. I have no way of reading into 
this what they might have meant. And seeing that this 
is the first time that I have seen it, I am not too sure 
what it even says here yet. 

Q All right. Mr. Teeger testified, and he is 
the MCA man, one of these two peoplewho authored this 
docurnent, that he saw a billiards demons tra t ion and 
decided to make uo a uool demonstration, and even so 
it took him 120 days, according to the testimony, is 
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that.right? Do you recall that? 

A If it is important* I would like to look at 
the testimony. 120 man-days of programming time doesn 1 t 

seem unreasonable to me on that machine. 

* 

Q That is just to make up a demonstration of the 
pool game* is that right? 

A Yes. 

Your Honor* this is an interesting thing 
What that amount of time is is the conversion of a 
general purpose machine into a special purpose machine, 
and if you could get away with 120 man-days in building 
the hardward box -- fer example* Odyssey itself -- you 
would think that was a very short amount of time to build 
a box, 

So that the conversion of the general 
purpose machine into a special purpose machine generally 
takes less time and money* therefore* to engineer than 
building the special machine all by itself* unless you 
are going to mass produce them, 

When you ars going to mass produce them, 
your Honor* then you make a special purpose machine 
and make it very cheap* and then you cai just stamp 
them out. 

So 120 man-days seems like a reasonable 

programming time* and I think it took much longer than that 
to design, say, the Odyssey, the first Odyssey machine. 
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Q This is writing a Software program? There is no 
Software program involved in either the accused garaes or the 
patents* is that true? 

A The program is essentially replaced by wires. 

Q Youare saying that they had to also construet 
some sort of wired equipment to demonstrate the RCA computer 
with pool* is that correct? 

A The Odyssey 1TL 200* for example* had program 
cards in it* actually* which selected the games. 

Q These were little printed Circuit cards that would 
go from game to game. 

A Yes. That kind of program is additional to the 
wires inside of it. 

Q It created hard wires through the printed Circuit? 

A Right. 

Q Not Software? 

A Software is charaeteristically softer than hard 
wires. They can be changed more easily. 

Q They are just instruetions, aren 1 t they? 

A Yes. 

Q They are not even soft wires now. 

A The printed Circuit that you are plugging in* you 
could claim that was a program. It is not the same as writing 
out a program that one would put in a general purpose computer 
But these cards that are plugged in are a form of what you 
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might even calx firraware, to get halfway between hardware 
and Software. 

Q Mr. Holt, you have speculated that scie person of 

what you consider ordinary skill In the electronic art could 

* 

have put together the demonstrat ion units and the *480 and 
added the movable paddles to intercept and change the 
direction of the balls, ara I correct? That is your testimony 

as of 1967 ? 

A I believe that was my testimony* 

Q How did that ordinary man have knowledge of 
Michigan pool, the pool demonstrat ion on the Michigan MIDSAC 
computer, or the RCA circuitry or program or program for 
Michigan pool or the program for Space War or the *48o patent 
application disclosure? 

MR. GOLDENBERG: Your Honor, I object to this 
question, because in the hypothetical given to Mr. 

Holt with respect to that matter he was asked to 
assume that the man had knowledge, and indeed the 
law charges that man with knowledge. 

Now, this question is an invitation to Mr. 
Holt to speculate about whether or not 24r. Baer, for 
instance, who was naraed as the patentee in the *48o 
patent, in fact knew about Michigan pool or RCA pool, 

and that is jufet not an issue in this lawsuit. 

The law says he is charged with that. 
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MR. ANDERSON: I disagree v/holeheartedly. 

THE COURT: Isn f t it a matter of what would have 

been obvious rather than what is obvious? The very 

use of the subjunctive mood, it seeras to me 3 assumes 

« 

a hypothetical situation if the man has ali the data. 
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MR. ANdERSON: But he only has data within his 
art. The electronic man does not necessarily, 
and we contend he would not, have knowledge of 
the probram for displaying pool on the Michigan 
computer or the program for a denonstration of * 
RCA, and he would not have knowledge of the 1 480 
disclosure, because the electronic ordinary man 
was not a specialist in computers or would not 
have any special skills in computers, and this 
witness has said that though he might have done 
one computing project, or something of that sort 

THE COUBT: Don 1 t jou always have that problem ~~ 
it would seem to me you would have -- where you 
are dealing x^ith a special invention? I suppose 
these things are always esoteric to some extent. 
They are not known to the entire spectrum of the 
trade or the art. That is why I think Mr. Golden- 
berg is correct, that you have to start out with 
the assumption that this man of aversge experience 
and capability in that art is presented with these 
facts. 

Now, would this invention have been ob~ 
vious to him? 

You are arguing with the definition of 
what the art is. I understand that. But I am 
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not sure this is where you would get at that. 

MR . ANDSRSON: In addition to that, your Honor, 
the definition of the art, "electronics", has 

i 

been -b.ira sed so tremendously broadi^ r that we 

■M i/ V 

now are, and I would like to ask the witness, 
the specific items of the whole world of the com¬ 
puter art and the electronic art and perhaps game 
playing art, were distilled down to present tO 
this electronic man who was looking at the univers 
of electronics. 

THE COTJHT: I think you are entitled to cross- 
examine on his statement of what the relevant 
art is. I am wondering if there is a culprit 
here, if I might not ha ve been partly instrumenta! 
in this definition. 

It seems to me I am the one who said, 

"Is it chemistry or electronics?" 

I was not necessarily implying that it 
should be either, that it should be that broad, 
and the witness shortly thereafter came up with th 
art of electronics. 

In any event, I am going to let you go 
into what the relevant art is. 

I am going to sustin Mr. Goldenberg*s 


objection. 













noiz - cross 


1903 


BY KR. ANDEBSON 


Q Mr. Holt, you testified that the art which 
you thought was ^overning here, in which we were to 
look at the skill of the ordinary nan in the art, was 


electronice, is that cor 


r> n o 

ju -w 


A V ^ o 

xx X c: o • 


Not computer programming, and not computer 


technology, but electronics? 


A Veli, most of the computer engineers have 
done programs. Initially -- 

Q Computer engineers? How about the average 
electronic engineers, the middle-skilled electronic 
engineer? 


A Well, the type of people that were in Sanders 
and the type of people that were in my place were cer- 
tainly people who were display and computer oriented. 

In 1963* certainly through 1966 Sanders was very heavily 
in the cathode ray tube display business, first for 
military applications and then they came out with the 
720 display in 1966 , so that the people in Sanders were 


well acquainted with display arts and cathode ray tubes 
and. displays that had a lot of similarity to what came 
out in the games. 
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Q Your place was a high technology area^ or so you 
said on direct? 

A I would say that Sanders was working and had high 
technology people, too. 

» 

Q So neither of thera would represent the man of the 
ordinary skill in the art? 

A On the contrary. 

Q In the art of electronics, Mr. Holt. 

A Excuse me. In a laboratory such as Sanders now 
I haven ! t visited there. I don f t think I have ever visited 
there. 

Q What is the basis of your testimony if you have 
never been there? 

A However, I have good reason, having read literatur 
which telis me what as a matter of fact was produced there, 
to estimate that the people who work at Sanders were well 
familiar with computers and well familiar with the display 
units, and, as a matter of fact, I have a description of 
the Sanders 720 unit, which did come out commereially in 
1966, having been shown in prototype form before that year. 

Q Mr. Holt, am I correct that the Michigan demonstra 
tion, as far as this record shows, was a single demonstration 
on one weekend and never was repeated after that as far as 
is known? 

A I think that is true, but you must remember that 
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people don f .t forget, and it was published, furthermore. 

Q Was the program ever published, Mr. Holt? 

A I think that in those days you would find that any 

other guy worth his salt wouldn*t have copied Bili Brown‘s 

» 

* 

program even if he had it. 

Q It was not published? 

A Because he would want to do it himself. It was a 

game. 

Q It was not publicly available, is that correct? 

A I don*t think the program -- it is very doubtful 
the program was published. 

Q With respect to the RCA demonstration, that also 
was a single occasion, one weekend, when they had that 
demonstration, and there was some testiraony that they made 
a film several months later. But the demonstration as such, 
the public demonstration, was never repeated, as far as this 
record shows. 

A It was leaked to the BBC, as I remember. 

Q There was no evidence that it was used by the BBC, 


is there? 

A No. Just that the film was made by the B3C, I 

think. 

Q And that program, or how to accomplish that program, 

was never published, as far as you know, am I correct? 

A It is very doubtful the program itself was published. 




V 

I 

I 
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As I say, the challenge in those early days 
to the engineer or the pseudo-programmer vias, lt Hey, I bet 
I can do that, too." 

Q Now, RCA, in order to do this demonstration, built 

» 

a custom interface to connect their $50,000 display to their 
$90 ,000 computer, is that correct? 

MR. GOLDENBERG: Your Honor, I object to the form 
of that question, because the premise is quite factually 
incorrect. 

The interface, as you will see in the testimony, 
was built in connection with this computer of graphics 
work that they were doing, and this display device had 
been on board for some substantial period of time. 

\ 

If Mr. Anderson believes I.am wrong on this 


matter 
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MR. ANDERSON: The interfsce w as a custom 
interface built to eonnect up these two places 
of equiement, right? 

MR. GOLDENBERG: Not for the purpose of this 
demonstration, Mr. Anderson. 

BY MR. ANDERSON: 

Q The interface was used in this dernonstration, 
isn't thatright, Mr. Holt? 

A Prom my reading of that testimony, the/ did 
use that interface. 

Q There is no one, as far as this record shows, 
who knows what was in that interface, is that correct? 
k I oould sketeh up for you what it probably 

was. 

Q You don't kncwwhat it was and the reccrd 
doesn 1 t show? 

A If you would like to go up to the blackboard 
with me, I think I could work that out for you. 

Q But you would be speculating? 

A I would show you at least six different ways 
of doins: it that would have been available at that 
time. 

Q Certainly this man of ordinary skill in the 
electronics art would not have known the tricks that 
Mr. Brown, an electrical engineer, said that the 
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computer programmer had to use to make Michigan pool 
a workable demonstraticn , ara I right? 

A His problem, Ithink^ was just fitting it in 
his available memory space. That was the major problem 
here as I can teli. 

Hemember, in those times there weren*t 
a whole lot of programmers either in 195^. 

Q Mr.Holt, in Tab 9 of the defendants* book 
entitled, n RCA Computer Pool n , there is a list of 
dignitaries and their companies who attended the demon- 
stration. That is a list of people of various extra- 
ordinary qualificationa in the electronics field, is 


it not? 


Do you wish me to look at the names and see 


if I recognize the names? 


Q See if you recognize any of them. 

MR• G0LDEN3ERG: Your Honor, he may recognize 
the names; he may not. I am willing to stipulate 
that these are people, in many cases of inter- 
national reputation, who had achieved great dis- 
tinction in industry, Government, and -- 

MR. ANDERSON: And in the electronics industry 
MR. G0LDEN3ERG: -- and in the halls of aca- 
demia. 


I don* t know why we should take up this 
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witness 1 time and the Cour^s time with this kind 
of thing. 

MR. ANDERSON: Also representatives of several 
television receiver manufacturers? 

MR* GOLDENBERG: There were representatives 
of several television receiver manufacturers. 


3Y MR. ANDERSON: 


Q To the best of your knowledge, Mr. Holt, 
did any of the people who had the knowledge that you 
are charging the ordinary man with having put it togethe 
and make a raster scanned television game that this 
record shows prior to the work of the Sanders group in 
1957 and * 68, or isn*t it a fact that they were the 
first ones who did that as far as this record shows? 

A Can 1 have the question again, please? 

MR. ANDERSON: Sure. I will have it read. 

Q (Read by the reporter.) 

BY THE WITNESS: 


A I think I would agree with that. 

MR. ANDERSON: Your Honor, that eompletes the 
cross-examination. 



»1 
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REDIRECT EXAMINATI ON 


BY MR. GOLDENBBRC: 


Q Mr. Holt, do you ha ve any knoy/ledge at this 
monent of whether or not either of the oatents in suit 


discloses any kind of poo.l or billiards game? 

Y 


A 


es, sir, I believe 1 507 makes sorne remarks 


in the soecification about a game of billiards. 


I don 1 t have 1 507 up here. 

Q Do you have the 1 284? The disclosure is the 


sane, sir. 


A 


I have 1 284, but sometimes there were a couple 


of examples where it wasn 1 t the same. * 284 I have, yes. 

(There was a brief interruption, 
after which the following further 
proceedings were had herein:) 

THE WITNESS: I think I can find it, but it 
may take a few minutes. 

BY MR. GOLDENBBRC: 


Q, I have located it in the 1 507 patent in eolumn 


13. 


A 


Yes, I am getting close to there. I an looking 


at «284. I better look at « 507 . 


Q Ali right, sir, let me show you eolumn 17 and 
18 of the *507 patent. 

Yes, on eolumn 13 of the * 507 patent, we do 


A 
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have, from line 30 to line 39, where it says: 

M In another example cushion billiards 
can be played. The player’s balls are on straight 
control joy sticks (see Fig. 9B) . Third ba 11 is 
hit using control cf Fig. 11A . Viali bounce is 

•* 

used onall four sides. Player hits a third ball. 
The latter must hit at least one cushion first 
and then hit opponent’s ball to score a point. 

For skilled players, the third ball 
must hit tvro cushions first; and the gaae can 
be elaborated to three cushion billiards. t! 

Q Is there any kind of relationship in your 
experience between billiards and pool? 

A Yes, they are played with round balls and 
with a cue and a very similar kind of table. As I 
remember, billiards does not have any pockets. 
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Q In the billiards game -- in the billiards game; 
actually, there are billiards games -- disclosed in the patent, 
is that a game where a ball is hit with a paddle? 

A No, it is hit with a cue stick. It is a hitting 

* 

spot and a hit spot certainly, as I have been saying ali along. 
It doesn f t look very much like a paddle* 

Q Drawing on your recollection of what you understand 
about Michigan pool and RCA pool* is it correct that the cue 
ball was put into motion in some fashion* is that correct? 

A Yes* in both those games. 

Q It is different in each game* is it not? 

A Yes* we have talked for a long time about the 

Michigan pool. The RCA cueball was actually put into motion 
with a light pen* if you remember the picture. 

Q Once the cueball was put into motion* I would take 
it during the play of the game* it hits other balls* is that 
correct? 

A That is correct* yes. 

Q Do you consider the cueball a hitting spot under 
those circumstances? 

A Yes* I do. 

Q Do you consider one of the other balls a hit spot? 

A Yes* and not only that* then other balls as a matter 

of fact become hitting spots themselves as they progressively 
go down the line. 
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Q In response to questions from Mr. Anderson about if 
one wanted to use a raster scan display on the Michigan pool 
game, I believe he got your agreement that the signals that 
would be used to display the balls would have to be synchronized 
with the horizontal and vertical sync signals of the naster 
scan, is that correct? 

A That is correct, and interestingly enough, those 
same signals have to be provided in the plaintiff's game, too. 

Q Do you know of any patent in the prior art, as you 
have been told what is prior art, which generates movable 
symbols on a cathode ray tube where they are synchronized 
using the raster scan and where there is synchronism with 
the horizontal and vertical sync signals, giving you the 
raster scan? 

A *480 is an example of that. 

Q In response to a question from Mr. Anderson, I 
believe it was your testimony that you do not believe that 
the 1 480 patent disclosed any means for automatically* moving 
a spot about the screen of a television tube. 

Have 'you ha d a chance, sir, to look at that 
patent and determine whether or not your answer was correct 
in that respect? 

A Yes, sir, I have, since re-reading the patent, found 

a description of automatically moving the dots. 

In column 12 of the * 480 patent, line 6l -- 
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this is the * 48 o patent. 

Q, Could you read that, sir? 

A Column 12, beginning at line 6l: 

"Alternatively > the target may be automatically 

« « 

moved by, for example, driving the biasing voltage for 
the delay and pulse forming circuits in a dot generator 
with a variable voltage source." 

It says automatically in this, and I missed 
that in my earlier testimony. 

Q Looking at Fig. 12A of the '507 patent, is there 
a variable voltage source in that patent for automatically 
moving the ball? 

A Yes, there is. 

Q Could you state what it is? 

A There are several. Player A -- well, for moving 
the ball? 

Q For automatically moving the balj . . 

A For automatically moving the ball, the flip-flop 
generates voltages which automatically move the ball, flip- 
flop 122. 

Q Is that kind of device, that mode of operation 
described by what you Just read in the ‘480 patent? 

A It certainly is very, very similar. They are both 

automatic methods for moving the ball. 

Q Do they both use variable voltage source? 
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A They both use variable souree. 

Q Is that true of the '598 patent, Plaintiff f s 
Exhibit 90? 

A Yes, we see the same type of flip-flop and variable 

» 

voltage souree in Fig. 12A of * 598 j which is a means for 
automatically raoving the ball. 

Q I believe you v/ere asked questions, sir, about 
the clock oscillator in the defendants* games; do you recail 
that? 

A Yes. 

Q You were asked questions about the relationship 

of that device to the horizontal and sync generators as 
disclosed in the patents; do you recail that, sir? 

A Yes. 

Q Could you teli me what, if any, differences there 

are between that clock oscillator Circuit and the horizontal 
a nd vertical sync generator, as disclosed in the patents in 
suit? 

If you would like to have it at hand, we can 
give you that drawing to aid you in your explanation, or do 
you have it up there? 

A No, I do not have -- yes, I have Paddle Ball, 

Fig. 91 A. 
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Q Ali right, that is Plaintiff’s Exhibit 91-A. 

A The major difference, your Honor, is that in 
the plaintiff•e game , the horizontal syne generator 
can ce thought of as an occillator. It is going about 
15,000 times a second,putting out a pulse about 15>000 


times a second. 


The time distance between those pulses 


is the length of time it takes for the beam to cross 
the television one time. The television sweep flys 
back, and then another trigger comes along. 

This is what is going on there. That 
oscillator is essentially v/orking putting out pulses 
at about 15,000 timee a second. 

The clock in the defendants 1 Circuit, sir, 
runs much faster than that. It runs at a rate so that 
it counts down. It counts approximately 276 pulses 
of this high speed clock before it comes out with a 
horizontal synchronizing pulse, similar to that. 

That is all the difference. It is a 
digital Circuit irhich is done v r ith a totally different 
means and the operation is different. The results are 
pretty close, except that the digital circuits are 
more stable, and in some other respects they are cheaper. 

Q >' r ith respect to the Michigan pool game, suppose 
one wanted to play a game where you didn 1 t have 15 -- 
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actualiy 15 balls -- but a simple kind of pool game where 
you just had three spots or dote or balls, or call them 

f' 

what you wili. 


during the initial break 
version of that game? 



be a 


lem about slov; sp 
problem in a more 


0 d 

simple 


A No, I believe that it would not be a problem. 

Q Could you state why, sir? 

A The number of calculations -- well, you have 
15 balls, so the number of calculations is 15 times 

times 13 times 12, and each one of these takes time. 

If each one of them is going to hit every 
other one, it gets to be a lot of calculations and it 
goes up a lot faster than 'the number of balls goes up. 
Another xfay of saying it is if you bring the number down, 
the number of collisions goes down much faster than the 
number of balls goes down. 

So we would have a very, very drastic 
reduction in the number of computations required for 
each frame if we reduced the number of balls from 15 


to 3* 


Q Sir, could you turn to Defendants* Exhibit 13, 
Tab 11, which is the RCA document entitled "Computer in 
the Home Study"? 

I don 1 t have that any more. 


A 
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(There v;as a brief interruptiori, 

after v/hich the following further 

< 

proceedings vrere had herein: ) 


THE HITNESS: I ha ve this now in front oT me. 
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BY MR. GOLDENBERG: 

Q Suppose, sir, it was your intentiori to commence ^ 

in 1967, now, based on your understanding of what was 

available in the art and skills of people in the art, suppose 

* 

it was your intention to provide a horne device--and here I 

direct your attention to page 4 -- to play 24 different 

games, also to have educational applications, as for instance 
teaching foreign languages, helping with spelling and reading, 
have home financial applications, as for instance checkbook 
maintenance, helping with your income tax, recipes, and do a 
n uraber of other things. 

Do you find it unreasonable that someone might 
require at that time 5 to .10 years to bring such a devlce into 
the market at a price of $ 7,000 or thereabouts? 

A No. I don T t find that unreasonable. This is 
really a general purpose computer, and it has to be if 'it 

is going to do all of these things and v/histle, too. That 

is an old joke. 

But certainly in order to be this versatile, 
as you have described it, it would call for a general purpose 
computer. 

They are clearly expecting to time share this 
with many home displays, and consoles of some type. 

Q Do you see any differences between a device having 
that kind of versatility and a device that lets you bat a 
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ball back and forth across your TV screen? 

A Well, I think there has got to be a distinction 
between soraething that can trade answers with you back and 
forth on your income tax and something whieh can bat a ball 
back and forth. 

Now, you can trace the evolution of one into 
the other, but it has to be a lot more complex, obviously, 
a machine in order to do this kind of thing that- you are 
talking about than to play one or three ballgames, for 
that matter. 

Q Do you believe that the digital computer art is 
relevant or is related to the subject matter of this litigation 
as you understand it? 

A Well, for a couple of reasons. One is the philoso- 
phical points about the hitting spot and the hit spot, whieh 
were initiated first by people with big computers, and, 
second of all, the circuitry whieh has come down through 
the digital computer business and down through the next 25 
years and really has ended up by focused, if you will, into 
a special purpose computer, whieh the defendants' game surely is* 
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Q What is the relationship betv/een that and 
the display art, if that term has any meaning to you? 

A Well, displays, I suppose, really start along 
about 1927 and shortly thereafter, and Alan B.' TuMont 
made a cathode ray tube oscilloseope shortly after 
that, and practically that vrould be from 1970 to 19 * 1-0 • 

Along about 1939 the radar business carne 
along, and it was very important to have displays there, 
which did use some very elever cathode ray tube devices. 

Ve then found that the cathode ray tube 
had great significance in the telei/ision, which began, 
and was born, really, about 19*10 and was' given to the 
public at commercial prices in the 1950s. 

There are many types of displays, of 
course, of which the cathode ray tube and the television 
tube are only one. 

VFe have for example the new types of gas 


discharge displays, which have their place in computer 


technology. 

Ve have laser displays, which are driven 
by mirrors, and these come down 

Q Mr. Holt, unless you feel it necessary to 
complete your answer, I would appreciate it if you 
would confine your answer to the things which are a 
matter of concern in this case. 




Holt 


redirect 


I 922 


A Well, the display business really, as an output 

of computers, came along, and, as I say, was first used 

in the graphice business, which is point to point plotter. 

Then later it was used in the late 1950 s, the middle 

*> 

and late 1960s > for character alpha-numeric shaped 


output of computers 


At that time it became almost 


indistinguishable from a television set. It was that 
Icind of display that was using equipmenb very close to 


that. 
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Q Could you briefly teli the Couri the changes 


in the computer technology in the perioc from 155^ 

1966, 1967 > indicating what vias available to the en- 
gineer v/orlting in computer technology or in disilay 
technology at the end of that period? 

A In the early 1950 f s computers vier e huge and 
cost a lot of money and occupied large rooms. 

The invention of the transistor nas a 
big boon to us. he suddenly were able to huild them 
small and cheap. This applied primarily and did the 
biggest help for digital computers. It helped analog 
computers also, but we suddenly were able to build a 
hundred times as many circuits. 

Then along came the integrated Circuit, 
which really brought the price and size and power con- 
sumption dovm. This was a spectacular change. 

In the meantime, the transistor had also 
done a great deal for the oscilloscope displays and for 


4 -* 

L 


he television set itself, and by means of producing 


the higher-banded circuits for less money, which they 
were doing, this brought the cost of analog circuits 
down, which are used in displays. Analog computers 
theraselves, meaning large scale computers, were just 
plain almost entirely killed off in 1950 by the advent 
of the digital computer. Before that the analog com- 
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puter had reigned supreme, for example in gun-laying 
computers in 19^0, 19^1, 19^4 2 and 19^3. Those were 
ali analog eomouters, and some of them are mechanical 
analoge, where y ou hac gyros turning, and that kind of 


thing. 


But the non-g i an t scale analogs, analos 


computation neaning taking a derivative of this function 
with respeot to time as you did in the paddles of some 
of these games, got so that you could really do it along 
about 1956, 1957^ very nicely and inexpensively at that 


time . 


Again, that analog type of circuitry, 
as represented in the early plaintiff ! s games, got over- 
taken again by the digital equipment, and now we find 
that the plaintiffs, their ovm games, do not use ana¬ 
log circuitry, that they use digital chip in the new 
Odyssey games. 

MR. GOLDENBERG: Your Honor, I have no further 
questions. 

MR. ANDERSON; Just a few questions, your 
Honor * 
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RECROSS-EXAMINATION 

BY MR. ANDERSON: 

Q, Mr. Holt > we ha ve on the record in this case one 
example of a 1967 vintage computer. That is the Spectra 
70/25 of. RCA, is that right? 

A I think that is correct. 

Q And that is shown under Tab 12 of Defendants' 

Exhibit 13, RCA computer pool, am I correct? 

A Well, I don't have much of a picture. Is that 
what you are referring to? 

Q Mine is a xerographic copy. I don't know . Do 
you have the original, Mr. Goldenberg? 

THE WITNESS: Mine is pretty terrible. 

(There was a brief interruption, after which 
the following proceedings were had herein:) 
THE COURT: Where are-you? 

MR. ANDERSON: I am having the witness look at the 
photograph, which is, as I understand it, a photograph 
of the RCA computer used to demonstrate pool at RCA 
in 1967. 

THE COURT: What tab is that? 

x 

MR. ANDERSON: That is Tab 12, your Honor. 

I imagine if the Court's copy is like mine, 
it probably is a xerographic copy. 

BY :MR. ANDERSON: 

Q Mr. Holt, is that display, if you know, the $50,000 





Holt 


redirect 


1926 »' 


ICI, X-Y plotter, shown in the foreground of the photographic 
Exhibit 13 ? 

A I do not know from firsthand, but I expect that 
is what is intended to be portrayed. 

Q, Is the racks of the electronics behind it raoreor 
less of the type that were being employed in computers of 
the type of Spectra 70 in 1967? 

A That is a fair statement. 

Q Is the typewriter a part of the computer system 

% 

for putting programs and other information into the Spectra 
70? 

A I would think that is considerably more than 
typewriters, sir. 

Q It is probably a Flex-o-writer * 

A No. I would think it is considered hopefully a 
lot more than the Flex-o-writer, which was a horrible beast. 

I would say this had the capability of sending data into the 
computer either by key depression, probably a photo-electric 
tape leader, a tape or tape reader, and also receiving 
signals from the computer to do typewriting. 

Q Now, you were asked some questions about the 
report "Computers in the Home" of April of 1967* 

With respect to that, I think you indicated 

that they employed a time sharing computer in general. 

Sir, I only interpreted the word, the abbreviation 


A 
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"TS M . I have no firsthand Information. I thought these kinds 
of people often used the abbreviation "TS n to mean time sharing. 

I d on 1 1 know that they mean that. 

Q In their projection for future activities in this 
report, "Computer in the Home" study, RCA says at page 6 with 
respect to System II, "Dynamic Applications" -- 

A Excuse me. Couldvyou put me on to the page? 

Q I f m sorry. It is page 6, under paragraph 3 - 

✓ 

A What tab, please? 

(There was a brief interruption, after which 
the following proceedings were had herein:) 

THE WITNESS: I now have two books, if anyone would 
like to timeshare one with me. 

BY MR. ANDERSON: 

Q It is under Tab 11 . 

A I have Tab 11 now. Page 6? 

Q Page 6. With respect to the large timesharing 

computer that is generally described, as I understand it, 
a nd as I understand your testimony, they say under paragraph 3: 

"Dynamic applications such as pool, baseball, 
football, horseracing or hockey, must be d one via local 
computer to achieve the proper visual affect." 

Does that indicate that not only would they 
need a timesharing computer, but a local computer of some 
sort used in conjunction with it, as they forsaw the industry 
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5, 10 years down the road from 1967 ? 

A I have to say again this is the first time I have 
seen this, but if you would like to have me speculate, X will. 
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o 


If you don* t know the answer to that, that 


is auite ali right. 



N ow, 

a t 

page 12 

of tha 

t remor 

t I thinl: 

have 

r ead 

t o 

you from 

parag 

T* ^ V" ^ 

•k ca u X — w - 

o n. System 

por t 

about 

the future 

, and 

under A 

they say: 


"Hardware developments (innovations 


required): 


1. Chear; data set. 


2« Cheap display." 


Under ,r 3. Software development”, they 


tt 


say: 


"l*. Need a good Communications package 
to work in conjunction with the Hardware to 
accommodate multiple users. 

User-oriented monitor'language 




required. 11 

This is Software, in 'order to use these 
computers with some sort of display in the horne, is 
that correct? 

A It certainly can be interpreted that way. 

Q And at the bottom it says: 

”7- Time schedule: 

A. Hardware, five to ten years. 

B. Software, time share system, eight 
to 12 man-years." 
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Q 


That is 8 to 12 man-years to write the 


oftware pro-^raa, is that corree 




,r ell, th3 "nan" is above the "years" here. 


Vs 1 ' 


■M-> i nV •V' n ‘ u 'i -3 7 rV». O ■*- 4*0 ° Tr ^ 'T!P 


1 « • 


That is 


not an unusua1 requirerent } 3 to 12 man-years, for a 


time sharing systera. 


r\ 

Vc/ 


m 


hev prohably don't mean 8 to 12 total years, 


do you ar-ree? 

A It‘s speculating only. 

Q Eight to 12 years out in the future? 

A I just don 1 t know. 

Q Isn 1 t this report more or less like someone 
saying, "Wouldn 1 t it be nice to go to the moon?" It 
doesn’t teli you how, does it? It is just a report 
on what somebody hopes to do five, 10 years on. There 
is no circuitry, no detail. 


A 


I vrould say that it is not quite that. I would 


say it is somebody or a group of people trying to figure 
out unat possible ways thsy could sell more computers, 
what kind of neu applicatione they can dream up so as 
to involve the general public in the future and stili sell 


giant computers. 
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Q Nov/ ; you were 
the ‘480 patent and the 
regarding the provision 


asked some questione sbout* 
single sentence at cclurnn 12 
of one aut ornat icall- r r.oved 


oot. 


In that particular 


e* i. e» 






in 


:ha 


oarticular embodiment of the 1 43o natent, whioh is 

X .*• w 

printed at column 12, starting at line 60 , or actually 
the paragraph beginning at line 57* the reference is 
to a target shooting game, am I correct? 

MR. GOLDENBERG: Your Honor, if it will sav e 
time, we stipulate that it is. 

THE WITNESS: I think that is right. The 
entire sentence says that, yes. 

3Y MR. ANDERSON: 

Q, And in that particular embodiment in that 
particular deseription there is just a single dot, is 
that correct? On the screen? 

A Apparently the photocell gun is the other 
hitting Symbol here. 

Q The nhotocell gun does not di sola v a svnnbol 
on the screen that interacts in any way. The photocell 
gun merely reads light from the one dot that appears 
on the screen, am I correct? 

A If you are trying to get me to say that It 
doesn* t appear to be any hitting symbol in that, I think 
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I vrould agree there. There doesn' t appear to be a 
hitting symbol in the way that 1 507 used it. He is 
trying to ,! hit the dot with a photocell gun, 11 but that 
is notythe v;s y 1 507 talks about hitting spots. 

However, the ball is moved automatically 
without player intervention in that particular sentence. 

Q, And when the photocell in the target gun 
sees a spot on the screen in the * 480 disclosure 
relating to this particular embodiment, it teaches 
that the spot can be made to disappear, is that correct? 

A I don't see it in that particular part of the 
specification. Certainly that is one of the things -- 


you had to have coincidence between the trigger being 
pulled and the optics being aimed also, and if there 
was that coincidence, then makirg the spot on the screen 
disappear was certainly one of the options available. 





Holt - recross 


1 93 a 


Q There is absolutely no teaching in the '480 patent 

in this regard that pulling the trigger at the right time 

would cause the one displayed spot to change its direction 

i 

of motion or alter its direction of motion in anyway; am I 

» 

> 

correct? 

A I just can’t remember. I don ? t think that was 
in there, but I honestly don f t remember that one. 

Q You asked about the fact that there is mention 
of a cushion billiards game in the f 507 and *284 patents 
on direct. Isn ! t it a fact in that particular diselosure 
they refer to the use of the joy stick, Fig. 9B, which is 
the same joy stick that in column 16 they teach for use in 
playing simulated handball? 

A Again, I don*t have enough of ! 507 -- 

Q Do you recall what the patent shows in that regard? 

With respect to this billiards game -- perhaps 
I can shorten it -- 

A I saw a joy stick in the sentence that I read, yes. 

Q So in the billiards game that is disclosed in the 

*507 a nd the *284 patents, the player actually manipulates 
a joy stick to move a symbol, to hit a ball, and he can not 
only control the direction it goes, but he can control the 
speed with which it goes, depending on how he moves the joy 
stick; do you recall that? 

A No, sir, I would like to have the *507 patent, if 
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I may. I don't have it in front of me. 

Q It is the same as the '284. Do you have '284? 

A Well, I will try, but I found it was different 

before. I have '284. ' 

» 

MR. GOLDENBERG: Your Honor, we will stipulate it 
is the same joy stick. 

MR. ANDERSON: It is Fig. 9B. It is referred to in 
column 16 for handball and it is referred to in column 
18 as a simulated billiards game. 

THE COURT: The joy stick actually hits the ball on 
the screen? 

MR. ANDERSON: That is right. You see the moving 
stick and you move it with a joy stick. The joy stick 
is a physical device the player Controls, and he can 
move -- 

THE COURT: The joy stick is represented on the 
screen, is that correct? 

MR. GOLDENBERG: Actually, your Honor, I think it 
probably, in the context of what we are talking about 
in this patent, doesn*t look like a eue stick; but once 
again it is one of our paddles, if you will. 

MR. ANDERSON: Actually, it is expiained in the very 
paragraph that you quoted • They ali are just symbols, 

and they are referred to in the patent as balls. The 
player can actually move physically with a joy stick a 
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Symbol that represents a ball, move it around on the 
screen, and hit another ball with it and they will 
impact depending on how he Controls it. 

MR. G0LDEN3ERG: I believe that is right. 

MR. ANDERSON: No further recross, your Honor. 

MR. GOLDENBERG: Your Honor, we have no further 
questions. 

THE COURT: You may stand down, Mr. Holt, 

(Witness excused.) 

MR. GOLDENBERG: Your Honor, before we close our 
case, there is just one additional matter we would like to 
have the Court have in mind. What I would like to do is to 
describe briefly some portion of the deposition of Mr. Bushnell 
which is Plaintiff*s Exhibit 101. 

In the course of one of his depositions, he 
made a sketch, which I would like to offer as Defendants 1 
Exhibit 31. In making this exhibit, your Honor, it came up 
in his testimony where he was discussing the origin of his 
game, which ultimately in 1972 became thePong game. He had 
testified earlier how his first game, which was a game called 
Computer Space, was available and or\ the market in late I 971 , 
early 1972 , which was before he had any occasion to see the 
Odyssey game at that exhibition in California, which came 
later on In the year in 1972. 

His Pong game did follow his viewing of the 

Odyssey Game, but he was on the market with his Computer Space 
Game, as I say, in late 1971* early 1972. 


















1936: 


In the course of his testimony, he was 
asked about how did vrhat he called the stand alone or 
arcade games come into being. In explaining that, he 
drew thin sketch, v/hich is Defendants 1 Exhibit J>1> 
stating. that it was originally his intention to have 


a 


onout e r or ovid e ou t out s 


o six different monitors 




an 




at the one computer, a mini- computer, would be 


available to control the displays on six different 
monitors so that six different games could be played. 


six different people could play the same game by drop- 


ping c6ins in the siot. 

On page 40 of his deposition, under 
Tab 3 in this Exhibit 101, he is being asked about a 
paper that he said he had written while a student at 
the University cf Utah,in which he had talked about 
the applications of games to computers. The question 
in the middle of the page is: 

,? Q Did you ever build an apparatus as 
vr as sho vm in the o a o er? 

A I attempted to later on, I mean, a time 
sharing system. 

Q Ehen did you attempt it or when did 
you first start to attempt it? 

A It was, I say, the middle of 1970 or 
early 1970. 
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"0 Did you complete building the apparatus 
as described in the paper? 


No, I didn't. I just got to a paper 


r* i* i rrn 

*•- Jm l ± # 


Q Is ther3 anv oarticular reason whv you 


s topped working? 


A 


Yes, I found a better way. 


Q Vha t way vras that? 


A 


Well, in using a computer and a 


monitor, the calculations you were talking about, 
I kept going through thern, finding I was running 
out of time doing the kinds of things on the 
six monitors that I wanted to, So.then I cut 
back to four monitors, and in doing more inter- 
face and more Software, I found that I vias again 
running out of time. Since I decided vie had to 


design the monitor because the terminals at that 
time were very expensive, I vias building my own 
monitor, a special purpose termina1 for this 
thing. Erch time I uould find a computer that 
I vias running out of time, I took sone of the 
functione out of the computer and put it into 
a slightly more intelligent terminal» After 
I vient through • the loou two or three times and 
each time finding conditions in which the comouter 
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i? 


would run out of time, I took a look et the 


terminals and said, *Gee, they ere getting so 
smart, why do I reallv need tha^° T. 0+-1 


_ . ne r ’ s tr.row 


away the mini-computer and put it all in the 
terninal. 1 That i c; realiy hoe the st and a Ione 
games evolved. I was really happy because it 
made a lot more economic sense. You know, once 
you can split them aoart so that your star.d alone 
units, limiting your market to large amusenent 
parks, you know, that would have to take the 
six or seven terminals to make it justifiably 
economical. ft 

We offer this testimony, your Honor, in 
the belief that it disposes of the copying question 
and in the further belief that it is corroborative of 
nuch of Mr. Holt f s testimony that this technology avail- 
able in the comouter art found its wav into the defen- 
danto’ games, and that is what Hr. Bushnell testified to. 


, and 

that is 

the rec 

ison for 

our 

offer. 

THE CO 

TTRT: All 

r i gh t. 




MR . GO 

LDENBERG: 

T>r i 

% * JL w i i 

that, I 

bel 

ieve the 


defendants rest. 


THE CQURT: Vcry well. Is there any rebuttal? 
MR. A i IDEP S ON: No rebuttal, your Honor. 





1939. 


then 


THE COUET: Lot 


s t a k e 


about a 10-rninute reces 


before argunient. 


(There via 
which the 
ings were 


s a brie f recesc, a f t er 
following further proceecL- 
had here in: } 
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THE COURT: All right, gentlemen. 

CLOSING ARGUMENT 0N BEHALP 

OF THE PLAINTIFF 

MR. ANDERSON: Your Honor, I think we now have 
proven what I stated in the opening stateraent we would prove. 

First and foremost, perhaps, these patenta 
and the group at Sanders created a new industry, television 
games, an industry that never existed before, both coin 
operated games and home video games, and at that the industry 
as a resuit of, I believe, these inventions. 

The concept of paddle and ball type games was 
absolutely unknown in any art, whether it is the computer art 
or any other art, until the group at Sanders created them, 
and I think that is fully supported by Mr. Baer's testimony, 
uncontroverted, that in September of 1966 he conceived of 
this idea of using a television set, of which there were 
60 million, to generate time pulses and move spots around, 
and the group thereafter areated addltional improvements 
of the idea of Interactive ball and paddle type games and 
invisible walls off of which the ball could bounce or a 
Symbol could bounce to simulate games like handball or hockey 
or the games that require walls or some other fixed symbol, 
volleyball, whatever it might be. 
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This is the inoeption of television 


games. It was followed by commercial development of 


a new industry. Mr, Fritsche^ testimony, I think, 


fully supported, along with lir. Eaer* a and the stipu- 


lated record, the fact that Magnavo:: and Odyssey started 


a nevr industry; that it was quickly followed both in 


the horne field and. in the coin field by others, and 


in large part every game in issue here uses this con¬ 


cepi of a ball and paddle or a hockey stick and puck 


or whatever one might call it, two symbols, one of 


which is a hitting symbol which is player cnntrolled. 


causes the ball to move dramatically and dynamically 


during the entire piay interactively to make the ball 


go back and forth and change its direction. The hit 


symbol alters its direction in response to being hit. 


Again, this is not just new in television 


display type games. It is new in any kind of game, in 


computer displays and demonstrations, whatever it might 


be. This has produced a new art, a new technology 


called television games. 


Mr• Holt says the field in which the 


invention was made in 19^7 was electronics. Maybe that 


was true in 1967 . Certainly the field thereafter be- 


came television games, and these people created that 



1 
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l-ith respect to the issues on which 

the plaintiff has the burden, those are the issues of 

infringement. Ve have/ I believe, proved infringement 

well beyond the burden of a plaintiff, namely, the pre- 

* - 

* 

Donderance of the evidence. 

Dr♦ Ribbens explained in detail the 
accused games, the manner in which the patents in suit 
function, and went through the games applying the 
eleraents of the claims, pointing out how the means for 
generating the hit symbol and the hitting symbol are 
present. Those are clearly deficned in the specifica- 
tinns as the ball and the paddle type of display, the 
hockey puck and the stick, whatever particular display 
one might call it; but the hitting and hit symbols are 
well defined in the specification. 

THE COURT: Can you think of any kind of elec- 
tronic circuitry that would achieve those results that, 
in your view, would not infringe plaintiff* s patents? 

The reason.I ask the question is it 
relates in a sense to a question I asked early in the 
trial: Where does this means concept stop? Has the 
plaintiff achieved an absolute monopoly on any elec- 
tronic games of the type shown in this specification, 
and if that is the case, where is there room for improve- 
ment in the art? 


Anderson - closing 1943: . 

MR• ANDERSON: Your Honor, especially the 
cases in the Seventh Circuit say that an improver is 
stili an infringer if he uses the basic teaching. The 
improver, even if he gets a patent— and we have 

<• 

several of those in our brief and I have several of 
them here -- the improver is stili an infringer unless 
either he is lieensed* o.r under the concept of the patent 
laws, the improver must wait the term of the patent be- 
fore he can enjoy his improvement if he isn*t licensed. 
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There is no concept of patent law that I know 
of that would say an improver, because he has made an improve- 
ment, is entitled to violate the more basic patent, and I have 

quite a collection of cases with me on that particular point, 

* 

which I would like to hand up to the Court when I am through. 

THE COURT: No. I will take your word that that 
is the law, unless Mr. Goldenberg disagrees. 

To apply that specifically to the question I 
asked, it is your position that the digital circuitry is 
essentially. the same thing, and I don't know whether there 
is a third kind of circuitry, but assume someone came up 
tomorrow with a new kind of circuitry to accomplish the same 
thingj would it stili be your position that that would infring 
your patent? 

MR. ANDERSON: Your Honor, I believe that the 
digit&l-analog difference is a dichotomy. There are onlytwo 
and there is probably not a third over to the side at ali. 

I don't think that is a distinetion which 
can justify a holding of a voidance of the patent in suit, 
this digital versus analog, because the testimony by ali 
witnesses here, I think, teaches that those two could be 
used by an ordinary man in the art interchangeably in a 
given case of the kind we have here. 

It would be possible, if a new game playlng 
display did not use TV raster scan and used the means for 
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generating a horizontal -- a hit and hitting symbol -- and 
then means for determining coincidence as taught in our 
patent, to make a game which would not infringe. 

For example, if soraebody put out one of these 

♦ 

computer demonstrations with an X-Y display, a non-TV display, 
that would not be considered as an infringement of any of the 
patents in suit. 

But if they used concepts which the Sanders 
group created, namely the concepts of having time pulses related 
to horizontal and vertical sync, player control and player 
reverse with the paddle-ball relationship, whether it is 
digital or analog, whether it uses flip-flops or gating 
circuits, those are details well below the level at which 
these claims, in our opinion, should be construed and the 
standards set for what we did, what our group eontributed 
and what should be protected under the patent laws for the 
limited term of a patent. 

THE COURT: Which is what, 11 years? 

/ 

MR. ANDERSON: 17 years. And the patents are now, 

I think, roughly 4 years old, approximately. 


Anderson - closing 

So Dr. Ribbens explained the patents, 
explained why the claims read, applies the claim lan- 
guage specifically. 

.Mr. D browski then did the sane thing. 

. 

He had a minor disagreement on exactiy where the purple 
or orange lines should go, and that is, again, an in- 
cidental• •. It doesn*t matter whether one particular 
wire or one particular component is inside or outside 
of one of those colored lines. 

The point is Mr. Dabrowski found every 
claim element in the accused products from the Plain- 
tiff*s Exhibit 91-A and 91-B. He agreed every box 
was there, without exception. He actually on many of 
the claims and claim language went into greater detail 
than Dr. Ribbens did on the plaintiff*s case. 

Mr. Holt was asked, and said he had no 
disagreement with the testimony of Mr. Dabrowski, so 
I submit that the charge of infringement, the proof of 

V 

infringement, is made out not just by a preponderance 
of the evidence, bu.t, except for two minor quibbles. 
over words, which I will get to, the claim reads item 
for item and element for element, and ali three of the 
witnesses, Dr. Ribbens, Mr. Dabrowski and Mr. Holt, 
agree. 

Nov/, the points on which the defendants* 


194£ 
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witnesses would equivocate or disagree or argue, or 
whatever the proper term might be, are with respect 
to whether or not the defendants employ in their games 
a television receiver, a a that term appears in certain 
of the claims, or a Standard television receiver, be- 
cause that term appears in some of the other claims* 

But the fact is that the accused game 
in the courtroom uses a Zenith television receiver. It 
is a Standard television receiver, the testimony is, 
and there is not a bit of dispute about that, except 
that Mr. Dabrowski testified three of the tubes were 
removed ~~ the IF, the RF and video detector were re- 
moved, and they could be plugged back in at any time, 
and the television receiver would function. 

So I think in the teaching of the two 

t 

patents in suit there could be no doubt that the inven- 
tors never imagined that they were being limited, be- 
cause they teach specifically bypassing the RF and 
the IF parts of the television receiver, and going 
directly to the video amplifier of the television re¬ 


ceiver . 
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It is unequivocally taught. There is no 

dispute about that. Mr. Holt agreed and Dr. Ribbens explained 

it in detail. It is just incomprehensible that they would have 

extensively taught that and then have claimed it so narrowly 

» 

that they were precluded from protecting that aspect of their 
invention. 

Furthermore, the term is defined in the 
stipulated definition, in Dr. Ribbens definition, and in 
the patent itself, where the patent mentions that a television 
receiver may be capable only of playing video games and 
certainly by exclusion; not receiving broadeast jprogramming 
from some television station* 

Now, in addition to that, there is this 
question, which I think is almost academic, of whether the 
accused games impart a distinet motion after the hitting 
symbol hits the hit symbol. 

We read to Mr. Dabrowski the definition from 
the American Heritage Dictlonary, namely that "distinet" means 
not identical, individual, discrete, not similar, different, 
unlike. 

He indicated that he could agree that those 
characterized the motion of the ball after it is hit in the 
accused games, and I think clearly it is. 

There can be no doubt that again "distinet 
just means there has to be a change in ali of-the games. 
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the horizontal components reversed. In every accused game, 
in the patents in suit, the motion always changes from 
generally to the left to generally to the right. 

There is not any. difference in kind whatsoever 

* 

The differences are really minutiae, whether or not there is 
a slight difference in the angle, depending on whether the 
opponent’s paddle is up or down. I think that might even 
have been a wiring mistake. It is very minor. Both 
witnesses have said.that. It just cannot alter the fact 
that the ball generally reverses its direction and starts 
back upon being hit by a player. 

So I don't think that language can buy the 
defendants an avoidance of the ciear intent of the patents 
when the claims were drafted. It could not have been other- 
wise, because the patents teach various ways to control that 
distinet motion upon bounce, with or without english, and 
english of varying degrees, wiggle or not wiggle, as the 
patent specifically discloses. 
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Both termSj.I think, vrere me rely intended 
to be broad and must be construed to be broad, and those 
are the only two possible issues on whether or not there 
is direct literal infringement by the defendant. 

* 

Whether* or not there is direct literal 
infringement by the defendant is merely step one. If 
the Court should accept either the argument that a 
Zenith television receiver is not a television receiver 
by removing three tubes, then of course, the doctrine 
of equivalence certainly has to apply without any ques- 
tion because of the teaching of the patent, the fact 
that all that thase garries require is the horizontal, 
the vertical sync and the video information. They 
don 1 t require an RF signal in any sense. There is no 
one in this court, in this case, viho has said that in 
order to play a video game in accordance with the 
teaching of the patent in suit, you must have RF or 
you must have IF or it doesn’t work the same. It is 
just a way of getting the information from one point 
to another. The RF is merely a substitute for a wire. 
That is absolutely all it is. 

Again, the doctrine 'of equivalence says 
that in the event the Court should say that a distinet 
motion is a more specific term than we say the dic- 
tionary requires or the patent requires or that a stan- 
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dard television receiver becomes 
Vision receiver merely by removin 
or using a monitor, as they are a 
didn 1 t have those tubes at all -- 


a non-Standard tele 
p: a couDle of tubes 

v-' A 

rguing.- maybe you 
Mr. Dabrovrski said 




those tv;owere exactly the sane as far as the applicati*on 
in the accused .games goes -- then the doctrine of equiva 
lence will definitely enconpass because these txvo games 
use exactly the same means, means for generating time 
and pulses in a television-type display, which is the 
same means for generating the picture, and potentio- 
meters for generating signals that cause the hittirg 
symbols to move up and down,.and circuits within the 
games, and the paddles or hit ting symbols which cause 
a hit symbol to change its direction. These are all 
the means. They are all the same, and they function 
in the same way. They produce the same resuit, and 
the visual effect, as the Court has seen, is distin- 
guishable. 


The games are played the same. The in¬ 
ter e s t is the same. The way that it appears on the 
screen is the same. 


For the defendants to argue that for some 
reason it is not the same means because there are a few 
pulse timing circuits in the middle of the Circuit board 
they start out the same. They start out with poten-. 
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tiometers generating analog symbols. They er.d up the 
same. They end up v;ith space pulses that are applied 
to the horizontal and vertical sweep circults of a TV 
set in an analog or digital fashion. 

We had some discussion which it was, butr 
there was no question that whatever it is, the accused games 
and the patents are the same. If it is analog, they 
are both analog. If it is digital, they are both digital. 
That is a muddy term at that point as to just what it is. 

I think to say that they are different 
when ali of the xvitnesses, as far as I know, agreed 
you really couldn* t teli at that output that was going 
to the TV sweep circuits whether it once had a step 
where it was digital for processing or analog. 

So there could be absolutely no question 
that the means are the same and they get the same resuit. 

Now, in the Graver Tanks Supreme Court 
case, which is in our pretrial memorandum -- and I have 
a cooy of that here -- the Supreme Court said that the 
doctrine of equivalence perforns a very important pur- 
poss and that the essence of the doctrine is it avoids 
a fraud upon the patents; that the patent, if it were 
interpreted just to cover what is specifically dis- 
closed, vfould be so easy to avoid that it -would be a 
sham, it would not provide the patentee with the protec- 
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tion that he is entitlea to. 

The doctrine of equivalence is intended 

just for the type of argumenta we are hearing here, 
that vrhere someone is using a Standard TV receiver and 

■# 

just by removing a tube he can suddeniy make it a non- 
TV receiver, the ganie would play exactly the sanie, there 
wouldn't be any difference whatsoever, the function 
would be the sanie, but now by a minor inconsequential 
move, unrelated to the play of the game, they could 


avoid infringeraent. 
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The Seventh Circuit has a long line of cases, 
the Paper Converting versus SMC case, which I have here, and 
a long line cited in that case in which they have specifically 
gone into this question that you cannot avoid infringement 

fit 

merely by improving on the patent disclosure or on what was 
actually shown in the patent. An improver cannot escape 
infringement. 

As a matter of fact, in Farmhand versus 

Craven, the Eighth Circuit, which is notoriously not favorably 

# 

disposed,toward patenta, cited the Seventh Circuit cases and 
held infringement in the 1972 case on this very theory that 
a improver had tried to avoid the consequences of his infringe 
ment by claiming he had made an improvementj but that could 
not avoid infringement. 

With respect to the other aspects of the case, 
they are not our burden. The burden is on the defendants, but 
I will briefly address my self to the allegations of invalidity 
and then I would like to reserve a little time to respond on 
that point to anything that may be raided by the defendants. 

On the question of anticipation, that is,on 
the question of whether or not the specific patented games 
are shown in their entirety and in a reference in the prior 
art, there is no dispute that I know of. I think the witnesses 

have indicated there is no such thing. The evidence is ciear 
and there can be no question that there is no anticipating 
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reference in this lawsuit under the provisions of 35 USC 102. 

102 gives various categories of anticipations. 
There is none in this case. 

THE COURT: I meant to read the cases that you 

» 

% 

cited in that section of your brief, and that is the one thing 
I didn't have a chance to do. 

Do I understand that on the matter of anticipa- 
tion, there must be one device that incorporates ali of the 
allegedly novel aspects of the alleged invention? 

MR. ANDERSON: Yes, your Honor, that is correct. 

THE COURT: As distinguished from obvious where 
you can look at combinations in the past to determine whether 
s omething should have been obvious? 

MR. ANDERSON: Obviousness is a test under 35 USC 103, 
where you look at the state of the art at the time the invention 
was made and the differences between the invention and the 
state of the art and decide whether those differences between 
the invention and the state of the art, when viewed in 4 .. 
manner w hich the art suggests might be a combination of 
that art, whether that would ha ve been obvious to one of 
ordinary skill in the art. 

THE COURT: But as far as saying that something 
has actuallybeen anticipated, you would have to find one device 
that fcombines everything? 

MR. ANDERSON: Yes, your Honor, that is correct. 
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There is no dispute, as I understood the testimony, on that 
point. In every case each of the defendants 1 witnesses 
tried to combine a teaching in order to Show how he could 
generate the patented structure out of the combination of 

« 

references, and from that we submit that that combination 
in itself is a product of 20-20 hindsight. It is a matter 
of looklng at the patents and saying, "We are going to go 
back and find the elements and put them together to show 
that it was known or obvious or one back in 1954 or '67 
could have assembled these to anticipate or to render obvious 
the inventions of the patent in.suiti" 

When one appreciates that that is what is 
being done, then an isolated demonstration in 1954 showing 
a billiard or a pool display or an isolated demonstration 
in 1967 or the Space War demonstratione in the early '60's 
are not at all convincing or probative of the issue of 
what would have been obvious to one of ordinary skill in 
the electronic art in 1968. 

There must be some suggestion in each of the 
items of prior art that the defendant tried to combine of how 
those could be combined, and we submit there is not a real 
suggestion in any of these computer demonstrations that would 
lead one to believe that they could have gotten benefit of 
the invention, using the timed pulses and horizontal and 
vertical sweep in a timed relationship, to display an 
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inexpensive circultry moving symbols interacting on a TV 
screen. 

Just to the contrary, that work would have 
led away from the inventions in 'suit. It did lead away. It 
is established by the fact that RCA had a computer demonstra- 
tion not using timed pulses but using the conventional memory 
technique of a large computer put together after 120 days of 
effort, just to demonstrate the memory capability of their 
computer, a totally different thing from what was done in 
the games here where there was never a stored memory in any 
form other than timed pulses which are moving dynamically 
continuously in this type of game. 

The ball, as the testimony of each witness 
shows, has to keep moving. It can't stop because the circuits 
are just designed to create these timed pulses and have them 
dynamically moving in time, so that, as they move in time, 
they appear to move on the screen. 
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That concept is totally missing in any 

of these computer displays or demonstrations. There 

is no reason, there is no logic, there is no suggestion 

of why they would have gone in that direction, and they 

»■ 

didn 1 t go in that direction» Only Mr. Holt suggesta • 
that it could have been done now in 1976, in the light 
of our patent teaching; but the demonstrators were try- 
ing to shoxv the memory capabilities of their computer, 
the accumulating capabilities of their computer, the 
arithmatic capability, the ability to perform equations 

That was the last thing they wanted to 
do, was to improve and come up vrith this. They were 
going in the opposite direction. They never, I believe 
would have recognized that there was an industry that 
could be created called television games if they had 
just taken their own TV set and thrown away their com¬ 
puter and did what Mr. Holt did, built a couple of 
compar&tors here in the courtroom in 1976 . 

Once he did that, he didn 1 t even need 
the computer any more. The parts that he provided were 
going to provide the basic building blocks, and even 
when he got done with that, of course, he stili didn 1 t 


have a movable paddle controlled by a player which was 
going to interrupt a ball. That he had to say, "Oh, 
well, that isn*t in any of my prior art, but I will 
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"provide that out of the sky. n 

That is jus t not in the prior art any- 

where. He had to provide a combination of various 

prior art events diverse in time, say that it was 

» 

obvious to combine those, and when he got them all 
put together, he stili didn*t have the games that we 
see in Pro Tennis or that we see in Odyssey or that 
we see in the patents in suit. 

They stili didn*t have paddles. They 
stili didn* t have balls or hit and hitting symbols in 
which the player could manipulate the paddle during 
play and cause the ball to reverse direction or change 
direction in a very dramatic way. 

RCA, I think I have already developed 
this with Mr. Holt, but RCA was a classic example. If 
there ever had been something that would have been imme 
diately latched on to, if it were obvious, RCA would 
have liked nothing better than to have its TV sets 
marketed with a game box sueh as we have, if that 
had been obvious, or even to display their TV set with 
their Spectra 70 computer. 
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If that had been an obvious thing to 

do, I submit that RCA would have done it, or these 

various dignitaries from various TV companies who 

attended that single demonstrat ion of nool on the RCA 

^ » * 

4 

comouter certainly vrould have done it. becausa it built 
an industry when finally Sanders did it, and Magnavox 


marlceted it. 


I think clearly also another very per- 
suasive indicia of this unobviousness is vrhat Nolan 

V 

Bushnell did and failed to do. 

Mr. Goldenherg at the end of his case 
just told how Mr. Bushnell thought of using a computer 
and multiple terminals to play games in an arcade 
environment. He didn*t do it, didn f t build it, didn 1 t 
even think of it until 1970, two years after.our people. 
did, and after the patent applications in suit were 
already on file. Then, when he did, and he thought 
about it, he evolved, he says, sometime between 1970 
and 1972 the idea that he kept putting more and more 
hardware into his terminal, his display, and less and 
less using his computer, and finally he got to the point 
in about 1972 vrhere he said, "Maybe I don 1 t need the 
computer at all. ” 

That raerely shows that somebody else years 
after the Sanders people did it perhaps did something 
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somevrhat similar, but it certainly is no evidence of 
lack of invention. It is just the opposite, because 


after 

he 

did 

all that, he 

stili, did 

not 

ha ve a 

paddle 

n ys V\ 

dii ^ ~ 

ali 

Gam 

e. He stili 

not have a 

paddle 

and 

ball game 

that ^ 

vr a s 

•n 1 0 

p Xc* 

yed on a TV s 

* 

et. He didn 1 t 

do 

that 

until ’ 


May of 1972* v;hen he v/ent to the Odyssey demonstration 
and saw a great game, an active game, a game that attracted 
interest, because it v/as dynamic, because players x*ere 
hitting balls baclc and forth or paddles vxere hitting 
balls and sticks were hitting pucks, and he then put 
Mr. Alcorn a month later on the job of designing a ping- 
pong game, after seeing Odyssey, and a few months later, 
around the end of 1972, brought out Pong. - 

Now, I submit that that is ciear evidence 

> . . 

not just of copying. It is that. I think it shovrs a 
ciear derivation. But it also, I think, goes to the 
very issue of obviousness. 

He did not at*ali recognize what could 
be done until he saw -Odyssey, and he had TV experience, 
had been a maintenance man for years, and a technician. 

He had computer experience. Ile studied computers in 

v • ' 

college. He had every ingredient that the defendants 

now would teli you made the invention of the txo patents 

in suit obvious. But, as a matter of fact, he didn*t 

think of it and only put Alcorn on the job of building 
a ping*-pong game after he saw Odyssey. 
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Now, I think on the question of presumption 
of validity, I will just briefly address myself to that. 

I think very clearly the examiner knew about 
the ' 480 patent, and therefore it should be considered as 
part of the art the examiner knew about and considered, and 
the presumption of validity should be strengthened thereby. 

If by chance the Court should decide to the 
contrary, I think it is only a matter of a presumption. I 
think that clearly we have demonstrated in this trial, 
through both plaintiff*s witnesses and the defendants’, 
that even if the ' 480 had not been considered by the 
examiner, the invention of the two patents in suit is 
ciear over the '480 patent, over the '480 patent in combination 
with any of the comptiter games, because when you put a 11 of 
that together, you stili don't have the concept of hit and 
hitting symbols, as those terras are clearly defined in the 
patents in suit. 

Now, with respect to other indicia of 
invention beyond Just what the art did and what the 
other people who had every element necessary to put the 
combination together and failed to do so did, we have a 
story of commercial success, which is undisputed. 

We sold many games. We sold 800^000 games 

in the beginning, without the latest data at Magnavox, some 
$45 million worth of games. 
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T^e success is unequivocal, and based on our 
own experience, as well as on the experience on the infringers, 
the copiers and the licensees. 

It is unquestioned that it was a brand new 

* 

product. The surveys that Mr. Fritsche took and reported 
on clearly show it was a new product. It had tremendous 
pdtential. Anyone who had conceived it certainly would have 
pursued it if the invention had been known to anyone else or 
obvious to anyone else, with 60 million people in the market- 
place, plus quarters dying to be put into slots in arcades. 

It seems unequivocal to me that all of that 

* • 

supports invention and non-obviousness. 

Finally, the re-issue applications and the 
issuance of the re-issues show a double presumption of validity 

The art was reconsidered by the examiner. 

The specific issue of what a TV receiver was was placed before 
the examiner, and, as Professor Kayton testified, all of that 
has meaning when one looks at the record on what the examiner 
had in mind and what the examiner believed the words mean when 
he allowed claims the first time and a second time, and there 
can be no question, I think, after the re-issue that the best 
art before the examiner, that the prosecution was orderly, and 
there is a ciear presumption of validity. 
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THE COURT: Do you think tha t the visible wall 
is a sufficient difference betv/een ' 507 and 1 596 to 
make 1 598 valid in vievr of '507? 


MR. ANDERSON: Yes,‘your Honor. I think, 
as I puraued with Mr. Holt, that it is more than just 
making a visible wall. That is a resuit, and it is 
an important resuit, and it results beeause there is 
a different Circuit involved. 

THE COURT: There is nothing new about the 
Circuit, though, is there? 


MR. ANDERSON: In this applicatior, in a TV 
game, in displaying visible walls and bouncing balls 
off of them, it v/as nevep do ne before, your Honor. 

THE COURT: I know that. But just looking 
at the piece of equipment itself, you are not claiming 
that was patentable, are you? 

MR. ANDERSON: The piece of equipment? 

THE COURT: The Circuit. 

MR. ANDERSON: No, your Honor. It is the 
combination of the means for doing the things as set 
forth in' the specific claims in suit. It is the means 
for generating a hit symbol, the means for generating 
a visible fixed symbol, and the means for causing the 
hit symbol to bounce off of the visible hit symbol that 


is fixed. 
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THE COURT: If the wall is not anticipated by 

‘507* was it obvious in the light of ! 507 ? 

MR•. ANDERSON: Your Honor, they did not 

aecomplish that until the 1 50 7 v;ork was well along, 

» 

* 

ani they found that ! 507, I 'presume -- I don 1 t have 
. * 

that record In front of me, but the testimony of Mr. 

Baer indicates that the 1 507 would not make satisfactory 


visible fixed walls. 


Now, you can* t just conceive of what 
you might like and thereby render someone’ s patent, 
who subsequently does it successfully, invalid. In 
other words, if Mr. Rusch in working on a 1 507 patent 

s 

said, gee, I wish I could have visible fixed walls, 
but his Circuit didn*t produce satisfactory visible 
fixed walls, and he didn 1 t disclose visible fixed walls 
in his patent, he has not invented visible fixed v/alls 
and he apparently was not able to provide in that Cir¬ 
cuit visible fixed-walls. 


No;;, when the group then came up with the 
improved Circuit of*59S, and that was able to produce 
both the hit and hitting symbols, plus the visible fixed 
walls,then they were entitled, because they were the 

v • 

first ones that did that, to claim that. And the issue 
is one of obviousness over 1 507♦ 

I certainly do not deny that I think 













Anderso n 


closi ng 


I 9f>G 


the issue of obviousness has been resolved here by 
the examiner, who had both of these clearly in front 
of him, the same examiner, at the same time, prose- 
cuting both cases, and if he. had thought that one was 
unobvious over the other, it would have - been his duty, 
his mandate, as Professor Kayton explained, tonet 
issue both of those patents, but require one of the 
patentees to indicate, because one was obvious relative 
to the other, that he was going to abandon his claim, 
and that procedure is well defined, and the examiner 
had that before him, and decided that they were un¬ 
obvious. 

THE COURT: Thank you, Mr. Anderson. 
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CLOSING ARGUMENT ON BEHALF 
OF THE DEFENDANTS. 


MR. GOLDENBERG: Your Honor, thefirst point, and 
I will come back to this in greater detail, but in the course 
of his argument, Mr. Anderson stated that when the Court 
considers this question of obviousness, the law is that 
somewhere in this prior art there must be a suggestion of 
combination, of bringing these things together, and a thing 
cannot be obvious unless that is the case. 

I would like to call the Court’s attention 
to Torro Manufacturing versus Jacobson, at 357 F 2 nd 9°1 
which is Seventh Circuit, 1966 . 

In that case the trial court had sustained 
the patent, and the Court of Appeals reversed it. 

The lower court entered the finding that 
prior art consisting, and this is at page 902 , of certa in 
references, and the Campbell structures considered together, 
does not disclose or suggest the novel combination of 
elements accomplishing the useful and efficient operation of 
a subject matter of the patent in suit. 

They concluded that the subjeet matter was 

unobvious. 


The trial court went on and the Court of Appeals 
quotes on the sane page: 
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"None of the references disclose or directly 
suggest the combination of all the essential elements 
for performing the functions set forth in the patent 
and demonstrated on the trJLal by a machine exemplifying 
the patent and disclosure." 

The Court of Appeals said: 

"In our opinlon, it is apparent from the 
above quoted finding and conclusion that the court 1 s 
opinion, together with its analysis of the cited 
prior art, applied incorrectly legal criteria in its 
resolution of the issue of obviousness. 

"The court equated the test for obviousness 
with that employed to determine anticipation . In, so 
doing, the Court implied an improper Standard of 
invention." 

Continuing on page 903, the court, citing 
from an earlier decision of the Seventh Circuit Court 
of Appeals, in Akron Erass versus Elkhart Brass, stated 

"Obviousness does not require that the com¬ 
bination of prior art references precisely duplicate 
the patented article. Itl is.sufficient that the subject 
matter of the patented article taken as a whole has been 
disclosed by the prior art." 

Continuing to quote from the Akron Brass, the 


Court states: 


• • 




















Goldenberg - closing | 969 

"The aggregation of old parts or elements into 
a new combination does not constitute invention, 
regardless of the added convenience or utility of 

the resuit achieved. The. more than the skill of the 

* 

calling is required." 

In considering this, I think I would like to 

f • 

as quickly as we can review what we believe to be important 
matters in the testimony as it has developed. 

First, the Court will recall that Mr. Baer 
in 1966, in August, while sitting in a bus station in New 
York City, got the idea for games, and shortly after that 
wrote a memorandum setting forth some of his ideas, and he 
began to vork. 

In March of 1967 be was joined by Mr. Harrison 
and Harrison began to work with Mr. Baer. 

The work continued. There was a contact 
between- Mr. Rusch and Mr. Baer in May of 1966, when Mr. Rusch 
wrote his memorandum, which proposed certain kinds of games, 
including ball type games, and as far as the written record'- 
of Sanders Associates indicates, Mr. Rusch had nothing to do 
with the matter until September of that year, when he made 
an entry in his notebook that he was beginning to design 
circuits, and that is Plaintiffs Exhibit 68, page 95. 
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In any case,- Mr. Rusch* s absence didn*t 
stop things from going forward, because in June oT 1967 * 
Mr. Baer, working wi th Mr. Harrison, completed a device, 
which they demonstrated to Sanders' management, and 
the purpose of that demonstration vras to get the 
approval of management to continue the work, to get 


further funding. 


That demonstrat ion was a success. 

The apparatus demonstrated later on became 
embodied in the *480 patent, as we know it. 

At that point Baer testified, and this 
is at the record page 368 - 369 * that he thought -- this 
is the June demonstration -- that he had a viable commer- 
cial product. 

What did that have? Well, it played 
games on a television receiver. There was a Chase game, 
where there were two spots, and you could position them 
horizontally and vertically. It had a coincidence Cir¬ 
cuit, and there was a target game. 

One of the spots could be made to move 

around during the play of the target game. It had the 

recognition of the necessity to have pulses and timed 

relationship to the horizontal and vertical synchroniz- 

* 

ing pulsea. Really, as there is no dispute in this re¬ 
cord, it had everything except ball bounce. It did 
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not have a ball bouncing off of a vrall surface. It 

did not have a ball bouncing off of something that 

_/ 

someone chose to call a paddle. But it had everything 


else, and they filec a patent applicatior on it. and 


ultirnately it becarne the ’-;30 patent. 


As one would 'near it from Mr. Anderson 


novr, every success that Odyssey has had as a game, every 
success that the defendants 1 games have had, can be 
attributed to the 1 507 and 1 598 patents. That is not so. 

The 1 480 patent had a hand in that. And, 
as a matter of fact, in response to an interrogatory 
from one of the defendants, and this is in our Defendants* 
Exhibit 12, at Tab 4-A, page 8, they state that this 
1TL 200, about which the Court has heard so much in 
the trial of this case, that that is an example of a 
device which is covered by the 1 480 patent. 

So they claim, and they claim to the 
public, that the 1 480 patent has a role in this. There- 
fore, we believe that the Court, to the extent that it 
considers commercia 1 success a factor, does have to 
consider vrhst oortion of that commercial success can 


be attributed to the patents in suit, what portion of 
that commercial success can be attributed to the existence 
of this other patent, the * 480 patent, and, in addition, 
with respect to that question, I think Mr. Anderson 
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nentioned something like 800,000 garnes. Well, the 
record, 1 1 m cure, that the 1TL 200 'is a very small 


D 


ercentage of that 800,000, and Mr . Fritsche testified 


about the number of 1TL 200 games sold, and he testified 
that the later games used integrated circuitry, used . 
other features,and their prices were less. 

Therefore, to what extent is * integrated 
circuitry respcnsible for the commercial success of 


these games? 


To what extent is a lessening of price 


resonsible? 


To what extent do you give the defendants 


credit, Mr, Bushnell, if you would > vrhere, by introducing 
these games in public places, by making them known -- 
to what extent did that develop a market at horne for 
the games? 

Those are ali elements. 

Commercial success, unless shown really 
related to the patent, not attributed to any number of 
other possible- factors, is a weak reed. 

There are many ousiness ideas that are 
very successful and patents are not granted on them. 
Patents are not sustained on them. 

I don 1 t know whether the Court is stili 


interested, but in considering this, at one point the Court 
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as’:ed me if I vould not' devote rayself to sone depee 
to giving the Court cases vihere a patent on sone nevi 
oroduct had been held invalid. I am prepared to do that 

THE COURT: Ycs. I v;ould libe * that. 

ME. GOLDEMBEEG: The first point I vould make, 


your Honor, is perhaps a reitcration oE wh a t I ha ve 


s a i c. j 


iust a noaent ago, that these patents are not the 


first patents on home TV games. If home TV garries are 
indeed a new product, the first applicatiori filed, the 
first invention made, is the 1 ^80 patent. It is not 
any of the patents in suit. 











Goldenberg - closing 


1974: 


The first case I have is a classic, and I 
suspect, your Honor, that every patent case you have, some 
patent attorney is going to cite it to you. I cite it to 
you not so much for the language', with which you are going 
to be familiar, but really this is the A&P Tea Company versus 
Supermarket Corporation, which is at 34 US 147 and is a 1950 
decision of the Supreme Court. 

I know now when you goto Dorainiek's or 
Jewel, it doesn't look like very much because there are 
very fancy things at the check-out counter. They have 
moving belts and ali kinds of things, but there vas a time 
when that wasn't the case. This patent dealt with the first 
check-out counter in a self-service supermarket. 

The cases trace the history of a self-service 
from Piggley Wiggley in 1917 to the problems of the super¬ 
market in the '30's, when they became popular and there 
were back-up lines at the cash register. There the inventor 
got an idea of lengthening the counter and then having a 
hook, a wooden hook, and you would put your groceries in 
the hook and then the checker would pull that hook up from 
the lengthened end from the front of the cash register. 

I don't know whether you recall seeing such 
things, but they certainly haven't been around for awhile. 

It was agreed by all at that time that the supermarket really 
became something when this check-out facility was added. to it 







I I"*» 
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The District Court of Appeals had sustained 
the patent. The Supreme Court reversed it and said no, and 
saying no, it used much of that language that you will be 
hearing time and time again frora ali patent lawyers who 
appear before you. 

This is the Court now at 153: 

"The C c urt of Appeals and the respondents 
both lean heavily on evidence that this device filled 
a long felt want and has been Showing commereial 
success, but commercial success without invention 
will not make patentability. The court below 
concurred in finding that every element here claimed 
(except for extension of the counter) was known to 
prior art. When for the first time those elements 
were put to work for the supermarket type of Stores, 
although each performed the same mechanical function 
for them that had been known to perform, they produced 
results more striklng perhaps than in any previous 
utilization. To bring these devices together to 
apply them to save the time of customers and checker, 
was a good idea, but scores of progressive ideas in 
business are not patentable and we conclude on the 
findings below that this one was not." 

I give that to you as one such case. I ean 
go back, as I do, to 19 US 530 in Collar Company versus 
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Van Deusel. In this case the invention was the paper collar. 

I suspect it is hard to imagine now what the paper collar 
meant, but in its day, it was a very important thing. 

I will not go into the language, but it is 
very similar to the A&P case. That patent, too, was held 
invalid. 

At 87 US, in Rubber Tip Peneii Company 
versus Howard -- and we stili use them today -- the idea 
of putting an eraser on one end of a pencil -- and it hadn't 
been done before -- that patent was held invalid at 87 US 498. 

More related to what we are concerned with 

• . 

in this case is probably one of the most important advances 
in electronies. It is the high vacuum tube. Dr. Languer, 
of General Electric Company Laboratories, invented the high 
vacuum tube, 1912, thereabouts. The high vacuum tube until 
the transistor came in 1948 was the only device the electronies 
industry knew, and it was used in radio, in radar, in just 
every conceivable thing. It was very important. 

The Supreme Court in DeForrest Radio versus 
General Electric Company, at 283 US 664 -- that is in 1931 — 
held that patent invalid. 

Once again, on 678, the Court said, and this 

is in 1931: 

"That the high vacuum tube was an improvement 
over the low vacuum tube of great importance is not open 
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"to doubt, 11 but nevertheless, lt went on to hold the 
patent invalid because the technology by which it was achieved 
was known in the art, although it was not used for that purpose 






Goldenberg - closing 

Another one is the cigarette lighter 

in your car. This is Kuno Engineering Corporation 

v Automatic Devices^ Jlh US 84* This is the patent 

on the pop-out cigarette lighter. Cigarette lighters 

» 

* * 

in automobiles prior to that time came with cords that 
ultimately were connected to the battery. l r hen you 
thought the cigarette lighter, cigar lighter, vras hot 
enough to use, you pulled it out and it at all times 
maintained a direct electrical connection to the car’s 
electrical system. 

The inventor here got the idea of using 
a thermostatic element and an electrical heater in the 
little unit, and when the thermostatic element got hot 
enough, it broke the electrical Circuit and caused 
the cigarette lighter to pop out, a device of great com- 
mercial success, but nevertheless represented a use of 
a prior art. 

It isn f t just the Supreme Court who in- 
validates such patents. I have here Zumar v Paillard. 

This is 285 P 2d 527, and it is the Second Circuit, 1958. 
This was the patent on the zoom lens as used on tele- 
Vision cameras. I guess they came into use in the 1950*s, 
1960 *s. It hadn*t been around before, but nevertheless, 
the Court of Appeals in Zumar held the patent to be in- 
valid as not being obvious over the prior art. 
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I have some others, but I think -- 
THE COURT: A11 right, I think I get the 


Doint. 

MR. C-OLDENBERG: I will attempt tc nove along 
as quickly as I can, your Horior. 

This chronology, as I say, we believe 
establishes Mr. 3aer*s work alone as prior art to the 
work of Rusch and the work of Rusch, Harrison and Baer. 

We also think that without a doubt we have proven the 
public uses of several things, and they are the computer 
games, Michigan pool, RCA pool, and Space Var. 

We think that Mr. Holt f s testimony is really 
uncontradicted that this is a technology that cane directly 
into the technology that we are concerned with today. 

No, none of those games were paddles and 
balls. They were balls. They were balls bouncing off 
of fixed hit symbols, walls in the RCA pool garae. They 
weren* t paddles, but the claims don* t call for paddles. 

They simply talk about hit spot and hitting spots. 


The patentee Rusch himself in these * 507 
patents describes the billiard game. That is not a 
paddle. It may become a paddle because sonebody chooses 
to call it a paddle, but it really doesn 1 t change the 
nature of what ;*as bfeing.done there. 

So we think those things together, and 
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we think the evidsnce that we have presented with 

resoect to their soecific circuits and this is 
•* — 

in our binder of prior art -- ali were available, 
all were known to the man skilled in the art* 

It would have*been obvious to suoh. an „ 


individual charged with the knowledge of 3aer*s vrorlc 
to have taken these things from the prior art and used 


them in his device* 


I don* t think the law requires that you 
take the specific circuits or devices. He has the 
concept there, and have in mind that in 1966, 1967* 

1 58, these concepts were knovm and all kinds of circuits 
were knovm, circuits for generating and moving spots 
about on television receivers. 


With respect to the automatic movement 
of the ball, that, too, is in the 1 480 patent* It is 
disclosed there. It is claimed as Claim 25. It is part 
of the invention of the 1 480 patent. 

How many tinias can they’ patent it? That 
f 480 is orior art -- 




THE 

COURT: This 

is the 

automatically 

movitis 

o axi 

that 

you 

are talking 

about? 





MR. 

GOLDENBERG: 

Yes, y 

our Honor, that 

‘48o is 

prior 

art 

for 

whatever it 

shows, 

we believe, is 

the rule 


in Sutter Products v Pettibone-Mulligan. 
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This is at i!23 Fed 2d 633. This i 


s 


the Seventh Circuit in 1970. 


Iwould like to deal with vrhe ther or 


not the t -!-30 woe considered bv the Patent 


* 

C T - •> ^ ^ 

V*> J» ^ w 


It 


is a matter of moment. * 

m 

Mr. Kavton didn’ t say so. Mr. Kayton r s 
tsstimony in very large part was that the examiner vras 
charged to do certain things; that he, Professor Kaytori 
had no affirmative evidence that he did those things 
that he was charged to do. 

THE COURT: May I just interrupt for a moment. 


Mr. Goldenberg? 


Surely. 


MR. GOLDENBERG: 
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THE COURT: This issue 


presumption exists, and it also 


that to the extent the findings 


might ha ve an;/ weight, you want 


consider 1 ^30. 


goes to whether the 
goes to the question 
of the patent examiner 
to show that he didn*t 


Are those.the only contentions you are 


raaking? - 

MR. GOLDENBERG: No, jour Honor. 

THE COURT: Are you contending that there was 
fraud on the Patent Office? 

MR. GOLDENBERG: We contend that the Patent 
Office should harve been told. 

THE COURT: What-I don ! t understand about that 
situation -- and maybe you can enlighten me -- I can 
understand how the applicant would be motivated to con- 
ceal someone else's patent, but why would he conceal 
his own patent which he already has pending, let‘3 put 
it that way. I know it hadn't been issued, but what 
would be the motivation of plaintiffs here to conceal 

*^80 from the Patent Office? 

\ . 

MR. GOLDENBERG: I can't say. You know, I, of 


course, would be speculating. 

Let me say this in that respect:. At one 
time in this matter we had a substantial issue in the 
pretrial stage as to whether or not the plaintiffs would 
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answer certain questions about the ' 480. Thase orer e 
requests for admission. 

The plaintiffs refused, and .1 think their 
essential posltion vras that vras not orior srt. They 
simplv coulan 1 t see it ane they disagreec. 


In the end the matter nent to the nagis- 


trate, who ruled in our favor in that respect. He re- 
jected that contention. 

It is entirely possible that the plain¬ 
tiffs had that view for some time. In the presentation 
of this case, that was not presented to you. I am not 
aware that the plaintiffs are saying that the prior 


w 


ork of Baer, as represented in the 1 ^80 patent, is 


not prior art. I don f t think you have heard any dispute 


on that. 


So I don ! t knovr. I can only speculate. 
What do they gain by it? Theygain this 
by it, if you wili. I can only "ive you my view of 
vrhat the examiner vrould have done. 



It is my 

b e 1 i e f 

that the e 

vpmi r\ pr» 

« b U Uk J. «1 W A. y 

if 

e had hac 

3 it 'available 

to him 

and knovm 

1 d Qa t^ 

O v i’ C u 

prior 


art, these patente might not have issued. I do not 

t 

believe they vrould have issued in their present form. 
I think the clains at the very least would be a lot 
more restricted than we presently see thera. 
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There is an advantage to a patentee to 
have that happen. It puts the burden I am sorry. 

It is an advantage to a patentee not to have that happen, 
to have his natent come out with the broadest claims 
that h a can -;e t . He puts the burden on defendants. 

The law puts them on defendants. 

A lot of defendants faced with a patent 
surrender, if you vrill. They are not willing to fight, 
to make the effort, to prove it. So they are tickets 
to a courthouse, if you will. They have an inter rorem 


effec t. 


'hose thinss are benefits. Those benefits 


might not be there if the Patent Office had been told all 
that was in the prior art, including Rusch*s work. 

A patent, even a scarecrow patent, has 
value. It has commercial value in intimidating a market, 
and not all people fight them. 

As I say, this is no more than a persona! 
view. What was in the plaintiff ! s mind, I don* t know.. 

THE COURT: Of course, even on that set of facts, 
there would stili be complete coverage for the plaintiff 
as among the various pahents. Let*s say the 1 480 covered 
part of it, and then you had the other two. What differ- 
ence does it make where the protection is located as 


among the three uatents? 
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MR. G0LDEN3ERG: As a practical natter, it 
could have a lot of differencs. For instance, the 
amount of royalty that you collect or are enatled to 
exact from an industry may be one thing if you yist 

* 

have one natent, but if *’ou yo to an industrv ani say, 
"Look, I have 5 patents, n it is a practical matter 

that you can get more money for that. 

So they serve that purpose. They don*t 
just exist as paper of no value. They have an impact. 
They put a burden on the defendants, if for no other 
reason. The statute presumes them valid, and they have 
to be dealt v/ith. To study a patent and come to a view 
as to whether or not it is valid is a fornidable effort. 
The patent has to be read. The prior art has to be 
read. The file wrapper has to be read. 

To the extent that you add those burdens 
to an industry, they have the potential for harm. So 
there are advantages. 

Now, what has happened here, 20 years ago 


^his didn T t make any difference because private litigants 


could not set patents aside for fraud. The Courts held 
uniformly that only the United States Government could 
do that, and as far as I know, the United States Govern¬ 
ment never did it. In Walker Process v Food Machinery, 


for the first time the Supreme Court permitted private 
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litigants or opened the door , v/hich ultim' 

this opportunity for private litigants to 

snd, if they could prove fraud, if they 

the other elements of an antitrust violat 

* 

damapres* 


ateiy 




c ould 


' QV> 


became 


in there 
prove 
collec t 


The assertion of a patent knouingly ob- 
tained by fraud is a violation of the antitrust laus* 
The Courts since that date have evolved down, really, 
two rules. One is the Walker Frocess rule, and the 
other one says, "Well, it is not an antitrust case, 
but the patent cannot be enforced because it was ob- 
tained by fraud* 11 
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I don't think all of us are ciear yet on 
precisely what our obligations are as patent attorneys. I 
think the law is stili developing in that area. We have 

different rules in different circuits, so very frequently 

» 

t . . * . 

it 'is hard to find out really what you should do. My point 
would be that thls situation was ciear. This work we are 
talking about here took place within the four walls of 
.Sanders Associates. They knew more about it than anybody. 

THE COURT: On the factual aspect of whether the 
examiner knew about '480, how do you account for the references 
to that application in the patent? 

MR. GOLDENBERG: Yes, sir. First, as we ha ve told 
the Court, Section 901.03 of the Manual is just ciear on the 
point. A pending application cannot be used to reject another 
application. That is just as ciear. 

So even though it was referred to, there is 
nothing the examiner could have done with it until it lssued 
as a patent. The '480 patent did not issue until after the 
'284 and the '285 patents had issued. The 1 480 patent 
issued in April of 1973. The '284 patent issued in April 
of 1972, and the '285 patent also issued in April of 1972. 

So all during the pendency of the '284 and 
the '285 patents, the '480 bhing was an application. It 
was not a patent. It could not have been used as a reference. 

When I asked Professor Kayton on what basis 
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it could have been used as a reference, he referred to 

Section 102(a) of the statute, which talks about prior knowledge: 

"The invention was known or used by others 
in the country," etc.,"before the invention thereof 

* 

by the applicant of the patent." 

That is 102(aj. 

I submit Professor Kayton was wrongj that 
that section of the statute doesn't apply at all because 
102(a) knowledge has just been conclusively -- there is 
no decision to the contrary to defeat a patent — that it must 
have been prior public knowledge. Prior private knowledge 
will not defeat a patent. 

I just do not believe there is ever a case 
that has ever said anything to the contrary. So I have 
those two elements, the provis ion of the Pat ent Manual 
and Professor’Kayton's theory is wrong. 

He argued, if I raay say that, that these 
references in the patent.constituted admissions that '480 
was prior art and the examiner was bound to consider those 
admissions. In support of that, he said.-- well, he called 
it In Re Hellsund, but that is from the USPQ. It is 
Application of Hellsund, P 2nd, 1307» This is the 

Court of Customs and Patent Appeals in 1973» There are two 

points. It doesn't support what Professor Kayton said. 

There the Hellsund application was rejected 
on the Opal Patent, not on the Opal application. There was 
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no rejection of one application on another application. 

Secondly, the so-called adnissions that 

the Court relied upon there were quite different from 
the references that appear in the ' 50 ? and ' patents. 

I asked Fnfessor Kayton, "Is 'there aay- 


thing in e i the r one of those patenta in which the appli¬ 
cant telis the Fatent Office that what I an describing 
is an invention made prior to mine?" 

That isn't the precise auestlon, out 
that is almost the question asked. 

He said no, not in those wcrds, and that 
he was inferring something as a resuit of the words 


that were there. 


The application for the 1 430 patent was 
in a different art unit. It was not that far away, but 
it was in a slightly different part of the Patent Office 

THE COURT: The examiner apparently had to take 
sotne kind of affirmative action to learn that the appli¬ 
cation number had changed. 

MR. GOLDENBERG: They told him that,your Honor. 


THE COURT: Who did? 

MR. GOLDENBERG: The applicants did. 

THE COURT: I gathered from what Professor 
Kayton said that this vias something that the examina? 
found out for himself and told the applicants. 

MR. GOLDENBERG: No, your Honor. That is not 
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so. The/ filed an amendment advising the Patent 
Office that they had filed a new application in con- 


nection with the * 'i 80 matter. 


Now, missing frorn that vjas the nev/ serial 


number of that nevr applicat ion. 


Have in mine that there vrere actually 


tvro sonlications resultinp in the *48o. 


The examiner just ucdated that, but even 


if he did take the initiative and find out what happened 
there, there is nothing in this record that says he 
considered that disclosure and attempted to reject 
the claims. As a matter of fact, the only evidence 
is to the contrary, and this is in the second office 
action in the '284 case, where the examiner reiected 


claims -- 


THE COUKT: I recall’ your cross-examination. 

MR. GOLDENBERG: If one wants to draw an in- 
ference, it seems to me the inference better supported 
is that the examina’ did not consider the *430, and there 
certainly is no positive record that he did. 

To wind up the matter of invalidity, I 
really think I have said it all before, that here was 
this body of technology changing very rapidly, very 
rapidly, and all of these things were available, and 
as fair or as unfair as one may think it is, the law 
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charges inventors with knowledge of these things, whether 
he actually knows them or riot, and really it is fair, 
because the public has ali of these things, one vay or 


the other. 
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The RCA and the Michigan pool games did get 
buried in obscurity. They appeared in the literature, and 
one who wanted to find out something about thera, ali he had 
to do was to track it down. 

Very frequently you don't have the incentive 
to do that until you become the defendant in a patent lawsuit, 
but there are many instances when the technical person 
resurrects, if you will, something from the public-available 
prior art and uses it because he has an interest in it. 

So these prior things are not to be written 
off because one can't draw a direct family tree down to what 
we are dealing with now. They were there. They were known. 
They were recoverable. That is what happened. 

As Mr. Holt has said, the defendants 1 games 
have a lineage which goes directly back to this computer 
and display technology. I think that testimony should be 
believed. I think it is buttressed by Mr. Bushnell's entry 
into this business. Mr. Bushnell, as I told the Gourt this 
morning, started out with a computer, a mini-computer. This 
is in his thinking, with six monitors and he wanted to control 
ali of thera from the computer. 

He found out as he went into it that it was 
actually easier to take things out of the computer, to take 

Software and to put it into the game in the form of hardware. 
That really is where the defendants' games came from. 
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I will grant you at some future date Mr. 
Bushnell apparently saw an Odyssey and began to design a 
ballgame. But prior to that he had on the market his Computer 

Space, which according to my understanding is the arcade game, 

* 

the coin game version of Space War. It is essentially the 
Space War game, and all that has happened is that computer 
technology now is represented in the Circuit boards of Mr. 
Bushnell*s game at that time. 

I already have spoken on the matter of 
presumption. I have cases from our Circuit which I believe 
are actually supportive of the point, that if the defendants 
Show a prior art, which is more pertinent than that considered 
by the Patent Office, then the presumption fails, and I 

thought this might be a trial de novo, dnd what has happened 

>» 

in the Patent Office really doesn't count. 

This is TP Labs versus Huge, 371 F. 2nd 231, 
and that is the Seventh Circuit, 1966. 

Daybright versus Sande, 286 F. 2nd 596, again 
a Seventh Circuit case, 1960. 

Leach versus Badger Northland, 385 2nd 193» 
the Seventh Circuit, 1967* 

There is in addition another case, and this 
is Leach versus Rockwood, 4o4 F. 2nd 652, the Seventh Circuit, 

in 1968, and this case our Court of Appeals held or sustained 

the holding of invalidity where the only art that it had was 
art considered by the Patent Office. 
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So this business of presumption of validity 
I don't say that we can wri te it off, but I certainly 


o c; 


iy that in the light of this case, it is not here. 


The latent Office, we submit, does not 
ha ve the prior '‘iSO invention. Certainly it did not 
have space for it. It did not have Michigan pool. It 
<M not have RCA pool. Those things are far more per¬ 
tinent than anything considered in the Patent Office. 

On the matter of infringement, this is, 
of course, the plaintiffs burden, as they recognize. 

They i?ould have it come down to some 
meaning of "distinet motion" and some meaning of "TV 
receiver" and "TV monitor". 

We submit that it cannot be that way. 

It is far more than that. 

The motion, the action, in the defendants* 
games is so different from the subject matter of these 
patents, so different from the Odyssey 1TL 200 game, 
that time and time again we heard about the english 
c.ontrol in the patent. In response to a question about 
english control, and I thinlc this is to Mr. Baer, the 


answer was "No, that is not important. 


U 


Then we are told, "Well, you don't have 
to have english control. You can preset the english 
control knob." 
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Well, there are two things about that. 

One is the patent does not teach presetting the english 

control knobs. The patent teaches that during the play 

of the game, that english knob io moved eonstantly. 

. » 

That is one thing. 

The other thing is that if you do that, 
youare going to get one of the silliest games you have 
ever seen, and I thinlc we saw it here during Dr. Ribbens* 
demonstration, with the help of Mr. Anderson ard Mr. 
Williams, where the ball just is going to go back and 
forth in the sarne path ali the time. 

That doesn 1 t happen in the defendants' 
games. The ball bounces in any number of v/ays. I 
have not calculated them ali, but there are somewhere 
between 8 and 16 different vrays, depending on where the 
ball hits on the paddle, depending on ^ ^ ^ ^ ^ P^ 
nent 1 s paddle is. 

There isn*t anything in the patent that 
works anything like that. 

There isn 1 t any resuit like that. There 
isn 1 t any means that permits that to be done. And there 
isn*t any operation like that. 

I don 1 t know. This is a very subjective 
thing. But even on the most superficial basis, they 
are not the same. 
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Mr. Anderson made reference to the doc- 
trine of equivalence. There has'been a doctrine in 
the 1a w a lono time, and our Court of Appeals, as much 
as any court, has accepted the view that unless you 
have a substantial identity of means, operation and 
resuit, you do not have infringement, even if you have 
a literal reading of the claim. 

This law, as far as I know, vras enunciated 
by the Supreme Court in 1898 in Westinghouse v Boyden 
Power Brake Company at 170 U.S. 537> and on page 568 
the Court said: "Even if it be coneeded that the Boyden 
device corresponds with the letter of the Westinghouse 
claims, that does not settle conclusively the auestion 


of infringement. 


!f We have held repeatedly that a charge 

of infringement is sometimes made out, although 

the letter of the claimsbe avoided* 

The converse is equally true. The patentee 

may bring the defendant within the letter of his 

claim, but if the latter has so far changed the 

principle of the device that the claims of the 

patents literally construed have ceased to repre- 

sent his actual invcntion, he is as little subject 

to being judged an infringer as one who has violated 

the letter of the statute has to be convicted when 
he has done nothing in conflict with its spirit 


4 
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The Seventh Circuit long has accepted this as 

t he law. 

In Fisher Products Co. versus 

National Pressure Cooker Company., 178 F 2nd 125, and this is 

* 

the Seventh Circuit, 1949, the Court states: 

"In considering whether there was infringement 
the claims must be read in light of the invention 
disclosed. We must apply the well— established rule that 
whatever the language of the claims may be, they cannot 
cover more than the patentee*s invention. That is to 
say, the claims cannot be given a construction broader 
than the actual teachings of the patent as shown by 
the specification and drawings. " 

I submit that is another statement of the 
Westinghouse V. Boyden Rule. 

In Shebatzroy versus U.S. Steel, 287 F. 2nd 
552, I think in a somewhat similar situation to what we have 
here, and I will not go into the details of the subject 
matter, on page 556 it is stated: 

"Although the claims, not the specification 
or drawing, define the invention," citing a case,"it 
is also true that the claims should be construed in 
the light of the specificat ion and drawings," citing 
a case,"and in the instant 'case recourse to the 
specification and drawing was proper if not necessary 
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to determine the concept intended by relative motion, 
indicating the displacement and indicating various portions and 
distinguishable characteristics in the context in which such 
phraseology was explored. 

So there is specific claim language, and the 
Court of Appeals said that to understand what that means, it 
is appropriate, it is necessary, to go to the specification 
and drawings. 

Here we are dealing with the language 
"distinet motion", and if we go to the specification and 
drawings of the patents in suit, it means english control. 

It means continuous control of the ball by the player by 
the use of his english control knob. There is nothing 
like that, nothing remotely like that, in the defendants' 
games. 

Your Honor, there are other cases on thls, 
including cases from other circuits and cases from the 
Seventh Circuit, but I don't know whether, you want them from 
me at this point. 

THE COURT: No. 

MR. GOLDENBERG: In the matter of digltal versus 
analog as a distinguishing feature, really we have had 
testimony on that from two different kinds of witnesses. 

Professor Ribbens and Mr. Holt, I think their testimony 
disagrees. 
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I think there is nothing left but for the 
Court to decide in its mind what weight it gives to the 
testimony of those parties. 

I would only say that the '507 patent came 

* 

♦ 

into being, and I don't think there is any dispute but that 
it is an analog Circuit. It is the one with the slicer and 
the sawtooth. It never worked. That Circuit has never 
been used in a commercial device. It has never been shown. 

Mr. Baer testified it never worked. It had a temperature 
and voltage stability problems. So they come along and get 
their 28,598 patent, and that is a different Circuit they 
say, and that is an important one, they say. It solves the 
problems that were present in the ' 507 * They call it a 
digital Circuit. I don't think it is, but they call it tha t. 

It seems to me that there is a kind of incon- 
sistency there. If this difference, of going analog to 
digital in '5°7> is important enough to sustain a difference 
with respect to the ‘598, then it is dn important matter with 
respect to distinguishing between the circuitry of the '507 a nd 
the defendants' games. 
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THE COURT: Both sides are sort of carrying 
that one on their baclts, aren*t thev? Don ! t you have 
the sane sort of trouble? Wouldyou say that your 
garries are distinguishable from the plaintiff 1 s garnes 


by reason of the difference between analog and digital, 
then by the same token hov: are the digital games 
anticipations of ‘507? 


MR. GOLDENBERG: I would not disagree that 


we have that problem. But I think it*s a oroblem that 
we can deal with a bit easier than perhaps plaintiffs 


can. 


Have in mind that v/e are not coming 
before you and asking you to construe these patent clairas 
broadly so as to hold someone had to be an infringer 
at one time, but then the next time construe them nar- 
rowly so as to avoid the prior art. 

In a certain sense our position would 
come down to this, that if the plaintiffs say these patents 
are as broad as they are, then they read on the prior art. 

On the other hand, if the plaintiffs were 
to pull in their horns, so to speak, and not assert 
such breadth for their patents, ue would not be con-- . 
cerned about them. 

But they don* t choose to do that,your 


Honor. 








C-oldenbers 


closinrc 


z' i I 


THE COURT: Apparently not. 


'IR * GOLDENBERG: Your K 0 nor, I think thi 


complet es what I ha ve to say. 


THE COURT: Thanlc you. 
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THE COURTrYes. 

MR• ANDERSON: First, I think clearly the record 
is contrary to Mr. Goldenberg ! s representations on the. 
operativeness of the 1 507 patent disclosure. 

That structure vrorked. It vias demonstrated * 
It played games. It just didn 1 t make p;ood straight lines. 

That is the reason Mr. Baer said it wasn 1 t 
a satisfactory Circuit. It did have drift,he. said, and 
because it had drift, it didn* t matter when you were play- 
ing a game viith balls and paddles, because you were moving. 
them ali the time anyway. But when you tried to build 
that slicer Circuit for fixed visible walls, then the 
visible v/alls moved or viiggled or became less than straight 
and for that reason it vrss not satisfactory for that 
pur oos e. 

But it vias totally satisfactory, testea, 
demonstra ted, and therefore to say it didn 1 t work is to 
oaint with an extremely broad brush. 


I might say also that on the question of 



et in 

the 

play of 

the gam 

o c? 

v -- O y 

I think the 

tes 

timony 

ciear, 

and 

I think 

the pa 

tent 

is ciear. 

It 

says 

wi th 

the 

english 

control 

the 

elaver can 

o O f 
O ' s — ^ 

it 


t o h e v e t h :• b a 11 


go ui;, go doan or vriggle . If th 


pia/er sets thc english' control -just before the time - 
he hits it, it will go up or down or straight baclc, 
depending on where he sets it. If he continues to 
nanipulate after he hits the ball, he has continuous 
control, and it is true he can rnake it travel in various 
random paths.. The patent sets out those three modes 
of ball bounce in the ‘507 patent, column 14, lines 64 


and 65 




Not only that, but in column 15 it suggest 
V_ , the vo It age that male es the ball 


that the Vp and V , the voltage that male es the ball 
go up and down, can be changed electronically, which i 
vrtiat Mr. Busnhell decided to do in Pong and what ali 
the accused games do. 

He expiained that he thought for an 
arcade game you have to ha ve one player control. So 


arcade 

game 

V 0 u 

is 

h a v e t o 

ha 

To • — ** "H 

%} ^ ^ ° 

devi 

sed 

uhat I 

G U.p 

m e n t, s 

o tha 

t vr i 

th one 
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the english, and you could cauce the paddle to nanipulate 
and hit the ball also. 

THE COURT: Refresh my recollection. Does the 
player in Paddle Ball have control over the place on 
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hits near the top and goes up or near the botton and 
goes dovm. That was Nolan Bushnell f s way of getting 
the Odyssey english on a single .lcnob. 

I wouldn 1 t disoute that it is an imnrove- 

.t **► 

ment, because there is no doubt that iaproverients, as 
I mentioned to the Court -- the Seventh Circuit in par- 
ticular is extremely outspoken on the fact that you 
can't avoid infringement with an improvement. You 
stili are an infringer. 


2 o n 4 : 


With respect to the cases which Mr. Goldenberg 

has cited on whethe r or not a new product or creating a new 

field can have effect on patentability, I'm not familiar with 

ali the cases that he cites, but I do know that at least one 

* 

of them he cites did not hinge on a question of obviousness 
at ali. That is the way commercial success comes up or the 
newness of the field comes up. 

There are many, many, many patent cases 
where the patent did not create a new industry or was not 
a new art and was stili patentable. In the Eberhard V. Fabrik 
case, to which Mr. Goldenberg refers, the issue was not 
obviousness. It was one called aggregation. The pencil 

j 

i 

was at one end and the eraser was at the other, and the 
Court found it was unpatentable. 

Also, I believe, it was not the first time 
that a pencil and eraser had been combined. It was an 
alleged improvement over an earlier one. 

Nevertheless, I think what really counts/ as 
the Supreme Court has said in many cases, and I think many 
of them are referred to in a very old case, which is the 
Morley Machine versus Lancaster, 129 U.S. 263 -- there the 
C ourt says : 

"The question of whether the patent creates 

a new industry or a new art or is a new product goes 
to the scope to be accorded to the claims when they 
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"issue more than the basic question of whether or not 
newness of the art or a field makes patentability. M 

I think the issue on patentability is won< 
on what the inventor has done. 

*. 

In the Morley case, the Supreme Court said: 

"Morley, having been the first person who 
succeeded in producing an automatic machine for sewing 
buttons of the kind in question upon fabrics is entitled 
to a liberal construction of the claims of his patent. 

He was a mere improver upon a prior machine vmich was 
capable of accomplishing the same general resuit, in 
which case his claims would probably receive a narrower 
interpretation. n 

But here, therefore, where we say that this 
patent created a nev/ field of ball and paddle type games, I 
think that just indicates that the claims are deserving of 
even greater scope than perhaps would be true if it were not 
so. 

As to whether or not this patent created a 
market or not, I think again that the evidence is ciear in 
this case. The Pro Tennis Game, the Pong Game, are all 
ball and paddle games. As a matter of fact, when Oayssey 
first came out, as Mr. Fritsche testified, they had a lot of 

overlays and things, and they taught how to play yarious chase 
games. But they all have been eliminated, because it Is the 
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ball and paddle game that sells* and it is the ball and paddle 
game that everyone wanted, and that is where the art has gone. 

Whether it is made and manufactured by inte- 

grated circuits or whether it uses analog or digital* it is 

* 

that direction that the art went. 
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Hith respect to the In Re Hellsund case, 
Mr . Goldenberg is vrrong. The Opel patent had nat 
issued at the time the examiner relied upon the ad- 
mission. He said it was a patent. It nas nat a 
natent. It was a natent a oplication. 


The Opel patent issued on May I, 1963. 


That is the patent involved in In Re Hellsund. 

The Patent Office rejected the anolica- 

V/ ^ ^ 

tion. It went to the Board of Appeals and then to the 
CCPA, prior to the issue date of patent, October 16, 


1967. 


There is a oarenthetical reference to 


the patent number, but apparently that was an editorial 
edition in reporting the case at a later date. 

I think Professor Kayton established 
that, one, the reference to the 1 480 application and 
the 1 507 application in 1 593 is an admission against 
interest, and also there is an examiner* s mandate. 

Mr. Goldenherg*s reliance on Section 901 of the Manual 
just doesn*t meet the issue, where the tuo aoelications 


are ov/ned by a common assipnee. 
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plained in detail, and 901 says, that you looh to the 
sections of the Manual which dictate to the examiner 
vrhat he must do, where there is common ovmership. 
Therefore, there is no doubt that in this case the 
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examiner had full knowled^e of those cases. 

He didn*t' just add the number in five 
or six places throughout the specificat ion where the 

ed. He nut 

. 4 . 

r the natent 

— «w 

referencing the related applications, and I think 
clearly he knew what he vr as doing when he did that.. 

I think that fact, those facts, just 
clearly preclude any contsntion of fraud or any sort 
of unclean hands in this. case. 

I think, contrary to Mr. Goldenberg 1 s 
suggestion about a dispute in the course of the pretrial 
proceeding of this case, we did take the position that 
the 1 480 patent is not prior art as to the 1 507 patent, 
because it was filed on January 15, 1968, and the work 
that Rusch did was completed before that date. 

Now, that is not to say that the demon-- 
stration could not be relied upon or the admission, 
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mas not prior art. 

Now, Mr. Goldenberg has read from various 
cases on the issue of obviousness and the Seventh Circuit 
cases on the suggestion of a combination. But those 
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cases are specific to direct suggestione, the case 


that he quotea froa saying that it is not nece 
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not even a close single referenco, ane! even uhen the e 
put all their art togetherg they do not come up with 
the claims of the patents in suit. 

I think that takes up the major points 
THE COURT: Thank you. 
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MR. GOLDENBERG: Your Honor, if I may — 

MR. ANDERSON: There is one other point, if I may. 

The applicatiori of the Hellsund case, reported 
at 174 Fed. 2nd 1307* has been followed in two subsequent 

* 

cases. 


The application of McCellan and the application 
of Nomiya, the first being 529 F. 2nd, 1324, and the second 
509 Fed. 2nd 566 . 

MR* GOLDENBERG: Your Honor, whatever Hellsund 
says, of course, it says. But I believe if you read the 
case, you will see it would have been rejected on the Opal 
patent. 


My apologies to Mr. Anderson. There is another 
matter with respect to our defenses whijh will take really 
two minutes. That is in January of 1968 Mr. Baer and other 
Sanders people held a meeting with people frora Teleprompter 
in an attempt to discuss a licensing negotiation or some kind 
of commercial relationship. 

There is no factual dispute that prior to 
the time of the meeting Teleprompter signed a document 
indicating they would respect the confidences or treat as 
confidential the things they were told in the course of that 
meeting. 


We submit, your Honor, that that was a placing 
on sale the invention more than one year before the application 
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for the f 504 patent was filed, that it was an attempt to 
commercially exploit -- I said *504; I misspoke -- the ’507 
patent, and that it was an attempt to commercially exploit 
that invention, and it took place more than one year before 
the application was filed in May of 1969 . 

It is strictly a question of law as to whether 
or not that is the fact or whether or not the Court would 
agree with us on that. 

I do not believe there is any factual dispute 
about what occurred. 

MR. ANDERSON: Your Honor, on that point I think 
the record is without controversy. Mr. Baer testified they 
wanted to get some help on cable Information, on how they 
mjght use this breadboard to develop a garae that could be 
used with cable. 

If you recall, it is the board that was referred 
to as a breadboard. As Mr. Goldenberg has correctly stated, 
before they would even let the two individuals from Teleprom- 
ptor come up and look at the thing and tried to help the 
people at Sanders with that particular concept, they had to 
sign an agreement to keep the disclosure in confidence. 

There was nothing in existence to sell. There was no discussion 
of selling a product to Teleprompter. There was no offer for 
sale. It was stili just a breadboard. 

I think the cases are absolutely ciear on this. 
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MR, G0LDEN3ERG: Your Honor, I don*t think 


that quite 


state 


o 


it. 


I would like to read from. Mr. Baer 1 s 
testimonv at p77• He is discussing the Tr-leoromot er 
meeting. This is on eross-examination. 

,r Q Wasn 1 t there a discussion whereby Sanders 
might build ecuioment by Telenromoter to be com- 
mercialized in some fashion by Teleprompter? 


A 


If that came up as one suggested way 


to go, as part of a business assoeiation between 
us and Teleprompter, then the answer to that ques- 


tion is probably yes. 


But tmt vras jus t one o 


the many questio ns that were uo for grabs. 


T h e vrh ole relatio n s h i p vr i t h Tei e o rompter 
vra s one of expior ing vrh at v;e might do together, 
and it never really got beyond the point where we 
made several suggestione, uorkad up an outline 
for a plan we might proceed with, and ali of that 


was really directed toward finding out whether 
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“playing garnes in this kind of environment 
vi a s possible. It w as brand new. No one ha d 
the slightest idea of whether it vias a valid 
c on ce ot. 


v*J e 11, vi a s n * t 


one 


n _ ^ 

o n e 


t h i n ‘i; 


i.,d u 


was discussed a licensing arrangement vith Teie- 


prompter? 


I don 1 t recall soecifically vrhether 


licensing arrangement was discussed at thafc 


time . 11 


I might add at this point in answering 


an interrogatory from the defendants, the plaintiffs 
have responded by saying that the licensing arrar.ge- 
ment was the ouroose. of the meeting. 

THE COUPT: Isn’t there a distinction, Mr. 
Goldenberg, between negotiations and discussions on 
the one hand, and placing on sale on the other? 

MR. GOLDENBERG; No, your Honor. 

THE COUET: You mean you can 1 t even diseuss it? 

MR. GOLDENBERG: No. I viould state r.y under- 
standing of the lavr. The device that you have nust be 
in being. It must be reduced to practice. H ove ver, 
it need not be available for delivery. 


The statute use s the language of placing 


on sale, and in our court that has been held to nean 
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d ut there has 


to be an offer to sell 



















MR. GOLDENBERG: I would say to the C 0 urt in all 
candor that I think the real question is whether an offer to 
license is an offer to sell a physical thing* I would be 
asking the Court, as far as I know from my canvassing of 
the law, to rule in a new area, but I think I have a right 
to do that. The cases that I know deal with the sale or 
offers to sell of physical hardware and do not, as I have 
been able to read thera, except in one instance, deal with 
the matter of attempting to license an invention. 

The statute, of course, speaks of placing 
the invention on sale. ^ 

THE COURT: All right, Mr. Anderson? 

MR. GOLDENBERG: I make my statement now because I 
simply want to preserve my rights with respect to the matter. 

THE COURT: Yes. 

MR. ANDERSON: The defendants, I think, have failed 
to sustain any burden of proof on the. issue of even a discuss 
ion of licensing. The fact that maybe that was in the remote 
recesses of the minds of the parties is not indicative at all 
but more important than that, I think, is that in the cases - 
and I don ! t have many with me, but I do have CTS Corporation 
versus Piher with me, reported at 527 Fed.. 2nd 95* where this 
issue of on sale carae up. 

The Seventh Circuit there made ciear that it 
is a product that must be on sale and at page 102, the Court 





said, "The challenge rests on Section 102(b) which defines 
the so-called on sale defense, The statute speaks in 
terms of 1 the invention* being on sale in the United 
States more than one year prior to the application 
date. It might more precisely have referred to a 
device embodying or disclosing the invention." 

That is the issue, I think, and not some 
theorial concept. 

There is a footnote relating to that that 
explains the policy underlying it* that the inventor can't 
c ommercially exploit the product in secrecy or something of 
that sort and stili retains its right to a monopoly. 

I might say on that point, as well as the 
others, that the defendants* burden here, of course, is 
at least ciear and conviricing, and in the Seventh Circuit, 

I think the burden of proving invalidity is beyond a reasonable 
doubt. I think in this case, there is certainly no evidence 
that v/ould support as a conclusion that there was anything on 
sale v/ithin the meaning of the statute at the time that the 
two men from Teleprompter came up in secrecy to look at the 
demonstrat ion of the breadboard cf the garae that exisied in 
January of 1968 . 

THE COURT: Ali right. 

MR. GOLDENBERG: I have nothing further. 

THE COURT: Ali right, we will take a 10 minute 
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recess. 

(There was a brief recess, after which the 
following proceedings were had herein:) 

THE GOUHT: The Court is prepared to state its 
findings of fact and conclusions of law. Before doing that, 

I would like to compliment counsel on both sides for what I 
regard as an exceptionally gooa presentation. The evidence 
was well marshalled and presented, I think, in about as 
ciear a fashion as it could have been, considering the 
extreme complexity of the technological aspects of the case, 

I am grateful to competent counsel on both 
sides who did an extra ordina rily good job, I believe. I 
also think that the vdtnesses who testified in the case 
were competent, and their testimony is of considerable 
assistance to me. 

My own view as to what art is involved here 
is that we are dealing with the art of playing games on 
cathode ray tubes by means of electronic circuitry. The 
state of that art immediately prior to the *48o invention, 

I think, was rather primitive. Despite the very impressive 
accomplishments of the computer games, they were, nonetheless, 
unsuited for the type of small scale game playing that is 
involved in the patents in suit and, indeed, is involved in 
ali the accused games as well. 

While I ara aware of the great advances that 




were made in computer technology between 1954 and* say* I 96 S* 
it is nonetheless significant that those advances aid not find 


their way into the computer game that wa 
/961 

1968 . We were stili dealing with a very 
and this was virtually on the ev>e of the 


demonstrated in 
large computer* 

<roy 

1 480 ana the 1 0 8 ^) 


invention. 
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The '430 patent, I think, is the 


pioneer patent in this art, and I refer to the art 
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Suishable from the crior art in o ne nrincioal respect. 


and it is the 


respect vrhich the plaintiff has urped 




in this case. This invention discloses a movable 
hittine; s r; o t which is controlled by the nlaver and 
wh.ich, by strilcina; a hit spot, can chanae the direc- 
tion of that hit spot. Uou, that is something nev, 

I believe, somethin^ that is not shovxn in the prior 
art; nor do I find anythino in the prior art v;hich is 
even strongly sug~estive of the development of such a 


thing. 


The terni "distinet motion" as used in the 
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the '507 patent and vrhich v;ere not nlavable under the 

•k y 

’^8o patent or anything previous to the *430, all the 
co-called ball and paddle games, all of the coume 
ggr.es, in vrhich the player vras directly involved as 
a participant rho caused the bounce, as distinguished 
fron simply turning a knob vrhich set in motion a series 
of events over vrhich he had no further control. All 
of that became possible for the first time viith the 
disclosures in the *507 patent. 

I do not regard the circuitry of the * 507 
patent as containing anything vrhich is novel or satent- 


r > 


:s - • ^ 


Mnr n vq 


ea 

as 

.gu 

i s he d 

2 

series 

* 

All 

h 

the 


n ^ *1 

Ca ^ 

0 

O «- 

I b e 1 i e v 

v. St k + x. 

t h e n 0 v e 11 y a n d p 

) 2 t 

res 

id e 

entirely 

in thi 

s fea ture of the 

T)1 

m 

V-i - 4- 

X - ». 

■f* n 

X- Ju k 

g synbol, 

vrh i e' 

n 1 g* 2 r c- -.r g - f - 0 

V-y 1 u v>_V>. k, i f i, a : 

h i 


■ y y*r* '"v 


ana 


causes a distinet ehange of direction in the motion or 
t h e h i t symbol, v; h e t h er that c h a. n g e i n m otio n be f r o rn 
a vioving posi tion or frotn a . s topped oosition of the 


vi ovi ng posi tion or 












r r 


Tum i ng t o the questio n of vhether 


this novei 


■p f v o -r* - 

J. T- v Ul u. 


of 1 507 v;as otvious 5 I ani inores sed 


the testirnonv that the RCA oeoole . eho a re in the 

> •» / 


-o q r»vN 

X i. *. 


"» r-H -* V“\ 

o L . i 


O 

i i ’U 


c e r 


. * r> v 


T-> o -1 

- C.h '- J 


f -> - 

V. v \ . u 


i n c e n t i v e 


lO 1 ^ T ; v C x O v 


t e 3. c v i s i o n g a n e s a n R wh o d e T initol y h a d 


*i o n *q p -p q r» ■ : 

• k *^ .i •• CU i i- —V»»* ' -r ' *—■« 


t> « *« 4 • * ^ |J* t » * 

V r. * -1 ] q V * r — rs h t’ p, - v q «- *■ o . > q s p V’ * f * 

✓ C: . X X .Jr. ^ .. w V* ►.> '-..i i « X «- - < W - - X — J* a V o 


racources ano their highly da velo-, cc. computer and tech- 
nolo gy of other kinds, did not do eo, and, on the eve 
of the inventione in suit, vrere, as plaintiff suggests, 
traveling in a very different direction. Ithink 
that that fact is very persuasive. I find it very 
persua sive on the question of obviousness. I ean 
really think of no kind of circumstance which would 
te more persuasive. 

The direct testimony of people vrho say 
that something either was or vras not obvious to thern 
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dence of what oersons knovledgeable in the field 
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vrith plaintiff the possibility of producing such 


a garne. 


Here again if the game v; er e s o obvious, it s e ens to me 
that it vrould not have been necessary . to eredicate 
future activity so explicitly upon producing a game 


like this. 


Furthermore, I thinl: that the '507 patent. 
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Therefore, I find that the concept embodied 
in f 5°7 has had very great commercial success. That is an 
added fact which, taken together with the other evidence 
I have mentioned, leads me to the conclusion that the 
invention of’ 507 * that novel feature of which I have previously 
described, was not obvious at the time of this invention by 
plaintiffs. 

I also find that there was no fraud on the 
Patent Office* I don f t know why the *48o patent was not cited 
in the f 507 re-issue application since by the time *507 
re-issue was applied for, the *480 patent had issued. It 
seems to me it should have been cited, but I look to the question 
of whether there is here any evidence of an intent on the 
part of the plaintiffs to conceal * 480, and I find no such 
evidence, Moreover, I anr.not persuaded that there was any 
substantial motivation for plaintiff to conceal f 480. 

Despite Mr. Goldenberg f s thoughtful analysis of the problem, 

I do not believe that that series of hypothesis that you 
suggested is really tenable. 

Moreover, it seems to me that the patent 
examiner did know about f 48o. The evidence is not ciear 
that he actually read it, but neither is there any evidence 
that he didn*t read it, other than the circumstantial evidence 

that it was not mentioned in various places in the patent where 
it might have been mentioned and it may have been logical to 



mention it. I am trying to say that this is a matter as to 
which I can see reasonable minds differing, this matter of 
whether the patent examiner was really aware of what was in 
n 48o, but I do not think that the evidence really dominates 
in either direction on it. * • 

Since this does go to the issue of validity, 

on which the plaint - if -f has the burden of proof, I find that 
p£f£///3/)AST 

the p^fcarirn-has failed to sustain the burden of showing 
that the patent examiner did not kn ow about the f 48c. 

There is another matter in that conneetion 
which I think is important. At least it is important to me. 
Perhaps it is not important in terms of the law, 'out I do 
not believe that had the examiner known of f 480, assuming 
for a moraent that he did not know of it, that his decision 
as to whether or not to allow '507 would have been any 
different than it was. I reached that conclusion for the 
same reasons I have already indicated. I do not feel that 
1 480 anticipates f 507« I do not feel that '507 is obvious 
in the light of ! 480. Therefore, it seems to me that we 
are dealing here with a possible failure to disclose something 
whieh, if disclosed, would not have resulted in different 
action by the patent examiner and, therefore, a square question 
of raateriality is presented. I do not believe that 1 480 was 
material in the sense that it would have changed the patent 


examiner 1 s mind. 





his mind. 
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In saying that, I realize that I can r t read 
I can’t be sure what he would ha ve done had he 
known about ’480. Yet it is my duty to do my best to de- 
t ermine what might have happened, and in doing that, I 
reached the eonclusion that it would not have changed the 
patent examiner ' s mind, 

Turning to the question of whether there is 
a presumption in favor of the validity of ! 507* ^ believe 
there is because I do not believe that there has been a 
failure to comply with those requirements which give rise 
to the presumption. I do not believe that the prior art 
which was disclosed to the patent examiner is any less 
relevant than the prior art which was not disclosed. It 
seems to me that the French patent in particular discloses 
those things which are claimed to have been denied to the 
Patent Office by the failure to disclose the Hurford patent 
and '480 and the computer games. So I think that the 
presumption does apply hereon. 

On the other hand, I do not base my decision 
on the presumption. I base it on an affirmative finding that 
this patent is valid, and I make that finding without any 
assistance from the presumption and without basing my finding 
on the presumption. It is my view that the evidence clearly 
prepondurates in favor of the plaintiff on the issue of the 
validity of Patent T 507, quite aside from any effect of a 






presumption, and when you add the presumption onto the scale, 
then the finding of validity, it seems to me, becomes that 
much more c.ogent. 


Now I turn to the question of the 28,598 patent 
I believe that ? 5 0 7 anticipates the f 598 patent, and if it 
cannot be said that it anticipates it, I think that ! 598 
patent is obvious in the light of f 507* I say this because 
the only novel and possibly patentable feature of 1 59 3 is 
the visible wall. That wall existed in an invisible form 
in the *507. When one desires to play additional games, it 
is quite obvious that the way to do it is to make the v/all 
visible. If you v/ant to bounce a ball off a visible fixed 
Symbol, make the fixed Symbol that you already have visible. 

That is the obvious way to do it, and that is what is done 

/ 

h ere . 


Was it done in a manner that required any 
technology that did not already exist? It was not. It 
required a different Circuit, but there is not evidence here 
that that Circuit was novel in any sense that would give 
patentability to the f 598 . There is testimony that the 
visual reproduction in r 507 was unsatisfactory, that the lines 
were not as straight as they should have been, and this was 
rectified in f 598 by the change in the circuitry. That is 

an improvement on f 507> but it is not, in my view^a patentable 

improveraent. It is simply using the same type of circuitry 
in a more efficacious was to achieve a better.resuit. 
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